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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2607

Heard in Montreal, Wednesday, 12 April 1995

concerni ng

Canadi an National Railway Conpany

and

National Autonobile, Aerospace, Transportation and GCeneral
Wor kers Uni on of Canada [ CAW CANADA]

Dl SPUTE:

Appeal the assessment of 30 denerits to the record of Senior
Transportation Clerk G J. Rothon.

JO NT STATEMENT OF | SSUE:

An enpl oyee statenent was taken from G Rothon following an
incident on 27 Novenber 1992, between G Rothon and hi s
Supervisor, G D. Adans. The matter under investigation related to
G Rothon's alleged conduct and failure to follow direction from
a Conpany officer, which resulted in himbeing sent honme prior to
the conpletion of his shift on 27 November 1992.

Fol | owi ng t he conpletion and review of t he Conpany' s
i nvestigation, G Rothon was assessed 30 denerits for refusing to
conplete assigned work as directed by a Supervisor and for
i nsubor di nate conduct and failure to i medi ately fol |l ow
i nstructions of a supervisor to | eave Conpany property.

The Union nmaintains that the Conpany has not established G
Rothon's responsibility and requests that the discipline be
expunged from his record.

The Conpany di sagrees and has declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) A S. Wepruk (SGD.) A E. Heft

Nat i onal Coordi nator for: Senior Vice-President - East

There appeared on behal f of the Conpany:

R. Bateman - Human Resources O ficer, Toronto

Dr. T. VanSchoor — Medical Director Eastern Canada, Toronto
M L. Brown — Regional Operations Oficer, Toronto

T. Novak — Adm nistration Oficer, C.S.C., Toronto

And on behal f of the Union:

R Fitzgerald — Local Chairman, Montreal

G J. Rothon- Grievor, Montreal

AWARD OF THE ARBI TRATOR

The incident giving rise to the discipline which is the
subject of this grievance commenced at approximately 13:50 on
Novenber 27, 1992. The grievor, M. G Rothon, was then on the
point of going for his lunch break during the md-point of an
overtinme day shift which he was working, having worked through
the previous night. Supervisor GD. Adans noticed that M.
Rot hon, an enployee with responsibilities as a union grievance
officer, was not at his work station, and was standing, with his
coat on, at the work station of enployee Wayne MacFarlane in the
Quality Service section. M. Adams instructed Supervisor R
Jaeger to go and see whether M. Rothon was engaged in social
conversation, or was dealing with M. MacFarl ane on business. It
is not disputed that M. Rothon had been the subject of frequent
inquiries of that kind for some tine, at the direction of M.
Adans, as part of a "crack down" on enpl oyees not being at their



work place and, in M. Rothon's case, sonetines conducting union
busi ness wi thout prior authorization from managenent to be away
fromtheir work station.

The evidence establishes that in fact M. Rothon was briefing
M. MacFarl ane on the urgent problemof a customer who required a
special nove of a rail car, in the absence of which it would be
unabl e to perform scheduled week-end work. As M. Jaeger
approached the two enpl oyees the grievor stated to M. MacFarl ane
that M. Jaeger was conming to see whether they were having a
soci al chat or were doing business, explaining that M. Adanms had
undertaken a canpaign in this regard. M. Rothon then asked M.
Jaeger whether in fact M. Adams had sent himto check on whet her
he was working, whereupon M. Jaeger confirnmed that Supervisor
Adans had sent him The grievor then explained to M. Jaeger that
he was dealing with an urgent custoner problem and that he would
go and see M. Adans hinself.

M. Rothon then proceeded, in an obviously angry state, to M.
Adans' office. He placed a piece of paper in relation to the
customer's work on M. Adanms' desk and told the supervisor that
if he wanted the work done he could do it hinmself or get soneone
else to do it. M. Rothon then turned and left M. Adans' office,
causing the supervisor to rise and follow himinto the general
office area, calling after him Eventually M. Rothon and turned
and stopped, at which point M. Adams asked him to step into
anot her supervisor's office, which was enpty.

There is little doubt that a heated verbal exchange then
transpired between the two nen inside the office. Their
respective accounts as to what occurred and what was said differ
substantially. M. Adans states that, using four letter words,
M. Rothon asked hi mwhat was going on, stating that he was only
trying to do his job in protecting a custoner's car " and vyou
send sone bozo over to send [ne] back to [ny] desk". M. Adans
states that he instructed the grievor that the piece of paper
which he had left on the supervisor's desk was his to conplete
and that he should return and finish what he was doing. He states
that he attenpted to explainto M. Rothon the policy of
chall enging staff who are absent fromtheir work stations to
ensure that work was being performed, which caused the grievor to
| oudly protest, asking about an enpl oyee who was allowed to nove
freely about the work place selling lottery tickets.

According to M. Adans, the grievor refused to carry out
repeated requests on his part to returnto conplete the work
which he was doing. The supervisor then determned that the
gri evor was being insubordinate and should be renoved from the
work place, and instructed M. Rothon to go hone. According to
his account the grievor refused to | eave, and insisted on having
something in witing fromM. Adanms. The supervisor refused to
provide a witten docunment and advised M. Rothon that he was
going to summon the CN police to have himrenoved.

Shortly thereafter, having called the police, M. Adans
returned to M. Rothon and again requested himto | eave. At that
point the grievor insisted that he be allowed to speak to a Union
representative. M. Adans told himthat he had no such right, and
that if he did not vacate the prem ses the CN police would renove
him It appears that M. Rothon next had a brief encounter wth
Union grievance officer M Fleet, and returned to the front
of fice where he again met M. Adans in the conpany of



Admi ni stration O ficer T. Novak. M. Adans then advised him that
the CN police were on their way to escort himfromthe property
and, it appears, the grievor then left of his own accord.

The account of the encounter between M. Adans and M. Rothon
given by the grievor, and corroborated by the evidence of other
enpl oyees, is substantially different. According to M. Rothon
while he and M. Adans were in the other supervisor's office
alone, M. Adans used a heated tone of voice and four letter
words with him He relates that anong other things, M. Adanms
strongly objected to the grievor having witten a letter to the
Conmpany's President, objecting to having been sent home by M.
Adanms on the occasion of a tour of the work place by the
President, stating in a raised voice "I don't want you going
above ny head, you little fucker." M. Rothon relates that in
light of the tone being taken by his supervisor he attenpted to
| eave the office, at which point M. Adans physically pushed him
back by applying his hands to his chest. The words used by M.
Adans are corroborated by another enployee who was in the
vicinity. Two other enployees al so gave statenments in relation to
what transpired. One of themrelates that he observed M. Adans
bl ocking the grievor's attenpt to exit the office by standing in
front of himwhile the second states that he saw M. Adans ri ght
hand push M. Rothon back, causing himto stunble and utter the
words "Whoa there!”. In sum the -evidence of the grievor,
corroborated by three other enployee witnesses, would suggest
t hat Supervisor Adans was extrenely agitated and used a
provocative tone and aggressive gestures in relation to the
grievor.

On a review of the evidence the Arbitrator is satisfied that
there was a refusal to performwrk by M. Rothon at the
direction of M. Adanms. Unfortunately, what should have been a
straight-forward incident of an enployee's refusal to carry out
directions escalated into a heated exchange and questionable
conduct on the part of both the grievor and Supervisor Adans.
am satisfied, on the balance of probabilities, that M. Adans
used provocative and insulting |anguage with M. Rothon, and that
he did place his hands upon him At a mninmum such conduct was
not calculated to cause M. Rothon to reconsider his course of
action or beconme nmpre cooperative towards M. Adans.

That said, the -evidence suggests that the grievor had been
sonmething of a thorn in M. Adans' side in the past, and that, as
reflected in t he conbative and uncooperative attitude
denmonstrated by M. Rothon during the course of the Conpany's
i nvestigation, he can be a difficult person to deal wth. There
seems to be little dispute that business between M. Adans and
M. Rothon in his capacity as a Union grievance officer had
created a strained relationship between them The incident giving
rise to this grievance obviously did little to help that
situation, as the grievor proceeded to initiate an assault charge
agai nst the supervisor, who responded with a simlar charge.
Denonstrating better judgment than either of the antagonists, the
crimnal court judge threw both charges out for want of clear
evi dence, apparently remarking that the real problemwas one of
| abour relations.

In the Arbitrator's viewthe grievor made hinself liable to
di scipline for refusing to carry out the direction given to him
by his supervisor. It is difficult, however, to discount as a



mtigating factor the fact that the grievor was provoked by the
paternalistic method of supervision forced upon himby M. Adans.
He was in the process of dealing with an urgent customer problem
when M. Jaeger was sent to check on him apparently in a manner
which had becone an irritating pattern. Further, as noted above,
the angry and provocative tone adopted by M. Adanms during the
conversation between the two enployees in the other supervisor's
office did little to nmollify the situation.

In the circunstances the Arbitrator is satisfied that while
some neasure of discipline was deserved, the assessnment of thirty
denerits is excessive in the circunmstances. In ny view ten
denerits would have sufficed to conmunicate to M. Rothon the
i nportance of carrying out the directive issued to him by his
supervi sor, notwithstanding the feelings of aninosity between
them The Arbitrator therefore directs that the grievor's record
be anended accordingly. Having observed the grievor's style,
woul d also suggest that M. Rothon reconsider the w sdom of
conti nui ng to place hinself in potentially confrontationa
situations as a Union grievance officer.

April 20,1995 (original signed by)

M CHEL G PI CHER
ARBI TRATOR



