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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2610

Heard in Montreal, Thursday, 13 April 1995

concerni ng

VI A Rail Canada Inc.

and

United Transportation Union

Dl SPUTE:

Appeal of discharge of G Tersigni for failure to comply wth
the requirenents of CROR Rule G while enployed as an Assistant
Conductor on December 14, 1992.

JO NT STATEMENT OF | SSUE

On Decenber 14, 1992, M. G Tersigni worked as Assistant
Conductor on Train No. 70 formWndsor to Toronto. Upon his
arrival in Toronto, at approximately 11:00 hours, he attended a
medi cal appointnment at Medisys for his periodic VCS&H nedica
exam

Upon exam nation of the grievor, Dr. Wolley detected an odour
of alcohol as well as an enlarged liver and el evated pul se rate.
M. Tersigni refused to consent to a blood test to deternine his
bl ood al cohol |evel and liver function. As a result, Dr. Wolley
did not authorize a new nedi cal exam nation card.

On Decenber 21, 1992 and January 4, 1993, M. Tersigni
att ended a disciplinary investigation and was subsequently
di scharged effective December 14, 1993.

The Union contends that M. Tersigni was not in violation of
Rule G while on duty or while subject to duty on Decenmber 14,
1992, and request that he be reinstated w thout |oss of seniority
or benefits and with conpensation for all tinme |ost.

The Corporation disagrees with the Union's contention and has
declined its request.

FOR THE UNI ON: FOR THE Cor porati on:

(SGD.) M P. Gregotski (SGD.) K. Tayl or

Gener al Chai r per son for: Departnent Di rector, Labour
Rel ati ons

There appeared on behalf of the Corporation:

K. Tayl or — Seni or Advisor & Negotiator, Labour Relations,
Mont r ea

Wn Radcliffe — Transportation O ficer, Mntrea

And on behal f of the Union:

G J. Binsfeld — Secretary, GCA, Fort Erie

G Bird- Vice-Ceneral Chairperson, Montrea

P. Gal |l agher— Vi ce-General Chairperson, Yard, Fort Erie

R. Long- Vi ce-Ceneral Chairperson, Yard, Hamlton

G Tersigni — Gievor

AWARD OF THE ARBI TRATOR

The material before the Arbitrator discloses that on Decenber
14, 1992 the grievor worked as an assi stant conductor on train
no. 70 from Wndsor to Toronto. Shortly after his arrival in
Toronto he proceeded to a periodic conpany nedical exanination
conducted by Dr. Brenda A. Wolley. During the course of that
exam nation Dr. Wolley observed that the grievor snelled of
al cohol, had an enlarged liver and an el evated pul se rate. Wen
she asked M. Tersigni to undergo a blood test to establish his
bl ood al cohol |evel and liver function, he refused.



Being advised of this information, following a disciplinary
i nvestigation the Corporation concluded that the grievor violated
Rul e G by being under the influence of alcohol while on duty on
Decenmber 14, 1992. The Arbitrator is satisfied, on the bal ance of
probabilities, that the Corporation's judgnent in respect of the
grievor's condition on that date and his violation of Rule G is
correct. On that basis he was deserving of a serious degree of
di scipline. The only issue in question is the appropriateness of
the penalty of discharge assessed by the enpl oyer.

In the case at hand, there are mitigating factors to consider
The grievor is an admitted al coholic. It is not disputed that he
had not acknow edged his condition or taken steps to rehabilitate
himself at the tinme of his discharge by the Corporation. 1In the
nonths following the term nation of his enploynent, however, M.
Tersigni made substantial efforts in that regard, the details of
whi ch are substantially docunmented before the Arbitrator

The evidence discloses that in January of 1994 the grievor
commenced a ten day pre-adm ssion process for al cohol treatnent
at the Wndsor Western Hospital Centre under the auspices of the
Essex County Addiction Assessnent Referral Service. He then
entered a twenty-ei ght day in-patient rehabilitation progranme at
the Westover Treatnent Centre in Thanesville, Ontario, conpleting
t he programme on February 4, 1994. It appears that that
institution uses a twelve step programme simlar to that followed
by Al coholics Anonynous. The docunentation before the Arbitrator
including a report from the grievor's after-care counselor
confirms that he has continued to attend, on a regular basis,
after-care neetings in the Westover programme. Letters from the
grievor's after-care counselor, M. Mrcel Devos, dated June 13,
1994, September 22, 1994, January 5, 1995 and March 14, 1995,
confirmhis successful involvenent in the follow up programe and
hi s on- gong absti nence from al cohol. Furt her positive
confirmation of the grievor's rehabilitative efforts is reflected
in aletter dated March 10, 1995 from Ms. Cheryl H. Huver of the
Essex County Addiction Assessnment Referral Service who states: "I
am conpletely satisfied that he has conplied fully wth his
addiction treatnment plan. In fact, his actions are clear evidence
of his sincerity and cormitnment with regard to any conditions
pl aced on him by his enployer over a year ago."

As prior awards have reflected, although alcoholism is an
illness and should be treated as such by enployers and boards of
arbitration, it 1is nevertheless incunbent upon an alcoholic
enpl oyee seeking reinstatenent into a safety sensitive position
to bring clear and convincing evidence of his or her successfu
rehabilitation, and a prognosis for ongoing control of the
enpl oyee's condition (see CROA 1954). | amsatisfied that in the
i nstant case that standard has been nmet. The grievor is a |ong
servi ce enpl oyee, having been hired by Canadi an Nati onal Railways
in 1972. He has no prior record of disciplinary infractions
relating to the consunption of alcohol or violations of rule G
Most  significantly, it is not substantially disputed that his
i nvol venent with al cohol which precipitated his discharge was the
result of his condition as an al coholic. By his own efforts, over
a substantial period of tinme, the grievor has gained control of
that condition, and there is every reason to believe that he will
continue to maintain that <control in the future. In t he
circunstances | amsatisfied that this is an appropriate case for



a substitution of penalty by the Arbitrator, subject to
conditions fashioned to protect the Corporation's interests.

The Arbitrator therefore directs that the gri evor be
reinstated into his enploynment forthwi th, w thout conpensation or
benefits, and without 1loss of seniority. M. Tersigni's
reinstatenment shall be conditioned upon his accepting to be
subject to periodic drug or alcohol testing, to be admnistered
randomy and in a non-abusive fashion, for a period of two vyears
following his reinstatement. During that sane period he shall
provide to the Corporation quarterly reports fromthe Westover
Treatment Centre or any other similar institution with which he
may becone involved, confirm ng his ongoing participation in an
active after-care programe.

April 20,1995 (original signed by)

M CHEL G PI CHER
ARBI TRATOR



