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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2611
Heard in Montreal, Thursday, 13 April 1995
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

ex parte

Dl SPUTE:

Est abl i shnment and mai nt enance of Ni agara Falls Furl ough Board.

JO NT STATEMENT OF | SSUE

The Conpany failed to indicate the nunber of surplus enpl oyees
in Nagara Falls at the 1994 Fall change of tinmetable, and
therefore neglected to indicate the nunber of furlough board
positions avail abl e.

This resulted in the inproper holding of enployees at other
than their home term nal, who were and are subject to recall

The provisions of articles 54, 55, 56, 91 and 92 have been
vi ol at ed.

The Conpany has declined the grievance stating that the
provi si ons of agreenent 4.16 have been conplied wth.

FOR THE Counci | :

(SGD.) W G Scarrow

General Chairperson

There appeared on behal f of the Conpany:

D. W Coughlin — Manager, Labour Rel ations, Mntrea
Krawec— System Labour Relations O ficer, Mntrea
Hogan — Manager, Special Projects, Toronto
Sauvé — Manager, Crew Managenent Centre, Toronto
. Chor kawy — Superintendent, Transportation, Hamlton
And on behal f of the Union:
P. Gal |l agher— Vi ce-General Chairperson, Yard, Fort Erie
R. Long- Vi ce-CGeneral Chairperson, Yard, Hamlton
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AWARD OF THE ARBI TRATOR

During the course of the hearing the Conpany admitted that at
the 1994 fall change of tinetable it failed to indicate the
nunmber of surplus enployees anticipated at Niagara Falls, and by
extension the approximte nunber of furlough board positions
contenplated to be available. It is comon ground that the
Conpany violated article 91.6 of the collective agreenment which
deals with the operation of furlough boards. It ©provides, in
part, as foll ows:

91.6 (a) Upon establishment of the furlough board and at
each change of tinmetable, positions on the furlough board will be
advertised to protected freight enployees at the term nal only.
The bulletin will include the approxi mate nunber of positions to

be filled on the furlough board.

On the basis of the material filed, therefore, the Arbitrator
finds and declares that the Conpany has violated article 91.6(a)
of the collective agreenent by failing to provide to the Counci
the approxi mate nunber of positions to be filled on the furlough
board at Niagara Falls at the 1994 fall change of timetable. In
light of the wundertaking of the Conpany to comply wth the



article in the future, the Arbitrator deenms it unnecessary to
make any further determ nation or direction in respect of this
matter.

The second issue before the Arbitrator concerns the allegation
of the Council that the Conpany effectively deni ed enpl oyees the
exercise of recall rights to the Niagara Falls furlough board, in
an alleged violation of articles 54, 55 and 56 of the collective
agreenent. Article 54 of the collective agreenent deals with the
layoff of road and yard service enployees in the event of
reductions in staff. Article 55 governs the recall of enployees
from layoff, including the treatment of cutoff enployees while
article 56 deals with the operation of spareboards. Article 55
provides, in part, as foll ows;

55. 6(a) Enpl oyees wil|l be considered as cut off when they have
insufficient seniority to hold work at their hone station (to
which |ast assigned) but have sufficient seniority to hold work
at another termnal on their seniority district.

55.6(b)Protected freight enployees, as defined by paragraph
55.1 hereof, will not be cut off. \When unable to work at their
hone station (to which |ast assigned), enployees will have the
option to revert to the furlough board at the honme station where
cut off, in preference to exercising their seniority on the
seniority district. Wen enployees are cut off at one hone
station, they will not be permtted to declare to the furlough
board at another home station. Enployees electing to declare to
the furlough board at their hone station will be governed by the
terms and conditions set out in Article 91 hereof.

55.8 Enpl oyees cut off or displaced, including those wunable
to hold the spare board at a change of tinetable/change of
service date, who are conpelled to exercise their seniority to
another termnal in order to hold work will, (providing they
record witten request with the appropriate Conpany officer wth
copy to the |local chairperson at time of displacenent), be
recalled in seniority order to each hone station where they have
wor ked since exercising their seniority fromtheir original hone
station, when staff at each such location is i ncreased,
notw t hstandi ng the provisions of paragraphs 48.13 and 49.22.
Enpl oyees refusing to return when recalled nust file their
refusal in witing with the appropriate Conpany officer (with a
copy to the |local chairperson) and will thereby forfeit their
right to recall

NOTE: In the application of this paragraph:

(a) enpl oyees may elect not to exercise recall rights to
any one ternmnal (and thereby lose recall rights to that
location) but wll retain rights to other termnals, including
their home term nals; and

(b) enpl oyees with recall rights who are working under the
terms of another collective agreenent when recalled under this
agreenent will be permtted to accept such recall

The second issue concerns the treatnent of enployees who, at
one tinme, were enployed in the Niagara Falls term nal and who, in
preference to opting to go on the furlough board at that
| ocation, exercised their seniority on the seniority district to
locate to other terminals, including Hamilton. The position
advanced by the Council is that under the terns of the collective
agreenent the enployees in question should be considered as



entitled to go on a furlough board at Ni agara Falls at the change
of tinmetable, and that they have been deprived of a right of

recall in that regard.
The Arbitrator can find nothing in the collective agreement to
support the interpretation advanced by the Council. In the case

at hand it is common ground that the enpl oyees who are the
subject of this grievance were previously cut off from service at
the N agara Falls ternminal. The right of enployees who were cut
off to be recalled to their termnal of originis dealt with, in
part, in article 55.11 of +the «collective agreenent which
provi des, in part, as foll ows:

55.11 VWhen staff is increased at a terminal, such increase
shall comence with the senior enployee, including all enployees
with recall rights, and will continue in descending seniority
order in accordance with the provisions of this article,

notwi t hstandi ng that enployees may be laid off, cut off or are
wor ki ng el sewhere on their seniority districts.

As the above provision indicates, the right of recall of an
enpl oyee is predicated upon there being an increase in staff at a
given terminal. In the Arbitrator's view it cannot be contended

that the establishing of a furlough board, which is tantanmount to
the declaring of surplus enployees, can be characterized as
increasing staff at a terminal where a furlough board is
established. Further, the collective agreenent appears to clearly
contenplate that enployees who exercise seniority to another
terminal, other than on a tenporary position, are thereby taken
to have transferred to that terminal. Article 54.8 provides:

54.8 Enpl oyees exercising their seniority to anot her
term nal shall be considered as regularly assigned to such other
t erm nal

When the foregoing provisions are read together, there does
not appear to the Arbitrator to be any |anguage wthin the
articles in question to contenplate that an enployee who opted
not to go on a furlough board at a given term nal and exercised
his or her seniority to take a regular assignnent at another
term nal can, in the absence of an increase in positions at the
original honme term nal, assert a right of recall, as the Counci
woul d have it in the case at hand.

The ~circunstances of the instant collective agreenent are to
be contrasted with those which exist under collective agreenent
4.3 between the Conpany and the UTU in Western Canada. Article
40.5 of that <collective agreenment specifically contenplates a
right of the enployee to recall to his original home termnal at
the change of card. It provides as foll ows:

40.5 A successful applicant will not be subject to recall to
his honme terminal unless it would otherw se require the novenent
of a train service enployee from another hone termnal to the

successful applicant's home term nal, otherwise he will renmain at
that point as 1long as the shortage exists or wuntil the next
change of card, whichever occurs first. In either case he will be

returned to his originating hone term nal

Clearly, under the foregoing provision, which operates in
Western Canada, enployees are entitled to recall to their
originating hone termnal at the change of card, or earlier



shoul d a shortage exist. There is no conparable provision to be
found in the |anguage of collective agreenent 4.16, which
concerns the dispute at hand. For reasons which the parties nust
best appreciate, in the negotiation of the Conductor-Only
provi sions under collective agreenent 4.16 no exception to the
previous recall provisions was made for the automatic return of
enpl oyees to their originating hone termnals at the change of
card. In the absence of any such | anguage, the Arbitrator cannot
sustain the position of the Council with respect to the second
issue in this grievance.

For the foregoing reasons the grievance is allowed in part.
The grievance cannot succeed insofar as it relates to the
all egation of the Council that the Conpany was under an
obligation to recall enployees to the Niagara Falls term nal at
the change of card, where those enployees previously left the
termnal to regular positions el sewhere by the exercise of their
seniority. However, insofar as the alleged violation of article
91 of the collective agreenent is concerned, the grievance nust
succeed. The Arbitrator finds and declares that the Conpany
violated the provisions of article 91.6(a) of the collective
agreenent by failing to provide to the Council a bulletin
i ncl udi ng the approxi mate nunber of positions contenplated to be
filled on the furlough board at Niagara Falls at the 1994 fal
change of tinetable.

April 20,1995 (original signed by)

M CHEL G PI CHER
ARBI TRATOR



