Canadi an Railway O fice of Arbitration

Case No. 2622

Heard in Cal gary, Wednesday, 10 May 1995

concer ni ng

Canadi an National Railway Conpany

and

Canadi an Council of Railway Operating Unions [Brotherhood of
Loconoti ve ENngi neers]

ex parte

Di sput e:

Appeal the discharge of Loconotive Engineer N W Ml nnes,
Ednmont on, Al bert a.

Ex Parte Statenment of I|ssue

On July 29, 1993, Conmpany Human Resources O ficers interviewed
N.W Mlnnes wth respect to an incident of sexual harassnent
against a M. T. Shroud, which had allegedly occurred on the
Conpany’'s prem ses on July 4, 1993. The Conpany’s investigation
of this alleged incident |asted approximately two weeks, at the
expiry of which the Conpany concl uded that there was insufficient
evidence to substantiate the allegations nade against N W
Mcl nnes. The Conpany subsequently re-opened the investigation of
the alleged incident in June 1994. On June 23, 1994, the
Conpany’s investigating officers questioned Mclnnes with respect
to incidents which had previously been dealt with by the Conpany.
At the conpletion of this interview, the Conpany concluded that
Mclnnes was gquilty of sexual harassnent, and discharged him
effective July 13, 1994.

It is the Brotherhood s position that the Conpany did not have
sufficiently cogent evidence to support a finding that Mlnnes
had been guilty of sexual harassnent. It is al so t he
Br ot herhood’ s submi ssion that it was inproper for the Conpany to
submt Mclnnes to two separate investigations with respect to the
same al |l eged i ncident of sexual harassnent in the absence of any
new factual evidence which would justify re-opening an otherw se
conpl eted investigation. The Brotherhood submts that, by relying
upon the sexual harassment charges di sposed of by the Conpany in
1988, Mclnnes has been disciplined twice of the sanme offence.

Therefore, the Brotherhood requests that Ml nnes be reinstated
with his full seniority and conpensated for all |ost wages and
benefits including punitivel/aggravated damages.

The Conpany disagrees with the Brotherhood s contentions and
has decl i ned the Brotherhood’ s request.

for the Council:

(sgd.)Wayne A. Wi ght

General Chairman

There appeared on behal f of the Conpany:

M Ki ng— Counsel, Ednonton

B. Laidlaw — Labour Relations Oficer, Ednonton

R. Reny- Labour Relations O ficer, Ednonton

A. Wagner — Alberta District Transportation

T. Stroud — Wtness

And on behal f of the Counci l

J. Shields - Counsel, Otawa

M W Sinpson — Vice-Ceneral Chairman, Saskatoon
D. Shewchuk — Vice-General Chairnman, Saskatoon

N. W Ml nnes — Gievor

award of the Arbitrator



This grievance concerns the discharge of Loconptive Engineer
N. W Mclnnes for sexual harassnent. The Conpany asserts that the
grievor engaged in a touching of a sexual nature of a fenale
enpl oyee, M. Tracy Lee Stroud, on July 4, 1993 while the
enpl oyee was engaged in the course of her duties as a train
noverment clerk in the Cal der Machi ne Room while M. Mlnnes was
tenporarily pronoted to a supervisor's positon at that |ocation
The Council| asserts that the conduct alleged has not been proved,
and that the Conpany failed to follow appropriate procedures in
its dealings with the grievor concerning the allegations agai nst
hi m

Both Ms. Stroud and Loconotive Engineer Mlnnes testified
under oath at the hearing. Ms. Stroud relates that on July 4,
1993 she was at her work station, standing before her conputer
term nal, engaged in a degree of banter with some running trades
enpl oyees who were standing on the other side of a nearby
counter, at a tinme she estimates to have been shortly before the
lunch period. She relates that sone of the enployees, who were
mal es, were teasing her about the jeans that she was wearing.
According to her evidence they had a super-inposed cloth on the
side of the thigh which was full of holes. As she described the
jeans, they were designed that way, wth the blue dungaree
mat eri al showi ng under the holes in the super-inposed fabric. She
relates that that some of the running trades enployees were
teasing her about how nuch she m ght have paid for jeans wth
holes in them

According to M. Stroud's evidence, while this banter was
ongoi ng, M. Ml nnes proceeded fromhis office into the area of
her work station. She states that he approached her from behind
and placed his hand inside her thigh, stroking it up and down
once, saying "N ce jeans!". According to her evidence he then
left immediately, saying nothing nore. It is commpn ground that
Ms. Stroud did not say anything at the tinme, and that she did not
make any conplaint to a supervisor during the course of that
wor ki ng day. She relates that she was extrenely troubled by what
happened, and spoke with her nother about it that evening. Ms.
Stroud relates that shortly thereafter she spoke to the shop
ti mekeeper who, it appears, expressed synpathy for her feelings
of disconfort arising fromthe incident. During the course of the
sane week Ms. Sroud wote a letter describing the incident which
she left on the desk of her supervisor, M. Gerry Dodge.
Subsequently, the matter was further investigated by the then
superi ntendent for the Ednmonton terminals, M. A J. Wagner. The
conpl ai nant estimates her conversation with M. Wagner to have
taken been perhaps a week or nore after the incident. M.
Wagner's evidence is that Ms. Stroud canme to him and presented
her letter of complaint to himin person on July 26.

M. WAgner, in the conpany of Human Resources Oficer R J.
Clarke, nmet with the grievor on July 29 to obtain his version of
the incident. M. Wagner relates that the grievor denied touching
the conmplainant in the manner stated. He apparently confirned
that there had been sone teasing of her about the jeans that she
was wearing. According to M. Wagner, M. Mlnnes admtted that
he mght have touched the outside of the conplainant's thigh
poki ng his finger through one of the designer holes in the jeans,
while saying something to the effect that he would not pay the
ki nd of money she had paid for those jeans.



It is comon ground that M. Mlnnes was disciplined for
sexual harassnent arising out of previous incidents in 1988.
According to M. Wagner's evidence that fact was known to M.
Clarke at the time of their interview of M. Mlnnes. He states
that M. Clarke questioned M. Mlnnes as to whether he had not
been involved in a sexual harassment conplaint in the past.
According to M. Wagner's evidence M. Mlnnes then said that he
had, and went on to state that the charges against himwere then
"unsubst anti ated".

Foll owi ng the interview M. Wagner spoke again with Ms. Stroud
to attenpt to identify the enpl oyees who night have wi tnessed the
incident. It is common ground that his interview of those persons
did not provide any witness who could corroborate Ms. Stroud's
account of what transpired. Unfortunately, however, it appears
that M. Wagner was very general in his questions to the
enpl oyees concerned, and that he nmerely asked them whether they
had seen anything which in their opinion mght have constituted
sexual harassnent. By his own account, he did not ask them
speci fically whether they saw M. Ml nnes approach or in any way
touch Ms. Stroud. For obvious reasons, therefore, the absence of
corroborating testinony fromother enployees who may have been

present is of limted weight for the purposes of assessing
credibility in the case at hand. Moreover, it appears that the
enpl oyees in question were to sonme extent occupied with

docunentation at the counter where they were situated, sone
fifteen or so feet away, and may sinply not have been watching.
Unfortunately, the indirect method of interrogation used by M.
Wagner brought forth little useful information, and the issue of
fact nust be determ ned on the basis of the credibility of the
two principal participants in the incident.

Based on the fact, in his opinion, that there was no
corroboration of the incident as described by the conplainant by
ot her enployees, M. Wagner cane to the view that he could not
then proceed with a disciplinary investigation of the grievor or
take any further action. It appears that M. Mlnnes was then
advised that no record of the incident would be placed on his
personal file, based on the information available. It appears
that the Conpany's decision caused Ms. Stroud to file a grievance
agai nst the Conpany through her own bargai ning agent, the CAW
Still later, in My of 1994, she filed conplaints of sexua
harassment against both the grievor and the Conpany wth the
Canadi an Human Ri ghts Conmi ssion. On June 14, 1994 the grievor
received the following letter from M. Wgner

"The conplaint of sexual harassnent against you filed by M.
T. Stroud has been elevated to the Canadian Hunman Rights
Commi ssion. Upon reviewing the file, information which was not
available at that tinme has cone to light, therefore a fornal
enpl oyee statenent is required.”

"Please arrange to report the office of the Superintendent,
Ednonton Termi nals at Cal der at 1000 MDT, Thursday, 23 June 1994
for the purpose of providing an enpl oyee statenent in connection
with the all eged sexual harassnment directed towards Ms. T. Stroud
by yourself on 04 July 1993 and, infornmation supplied by yourself
in the investigation that foll owed."

"If you desire an accredited representative present, please
arrange."

M. Wagner relates that the decision to re-open t he



i nvestigation in respect of the alleged sexual har assnment
conplaint made by M. Stroud canme about because of information
whi ch he obtained in April of 1994 in conversations with M. B.T.
Ander son, his supervisor, and Ms. Sue McConville of the Conpany's
I ndustrial Relations Departnent. They then provided himwith the
file pertaining to the events of 1988, and the grievor's previous
di sci pline for sexual harassnent, and asked himto reviewit. M.
Wagner states that there were discrepanci es between what he found
in that file and the representati on of what had transpired which
had previously been given to himby the grievor at the tine of
the initial investigation of the July 4, 1993 incident. M.
Wagner relates that on the strength of what he found in the file,
he took the viewthat the credibility of M. Mlnnes was at
i ssue, based on his earlier statenent to hinself and to M.
Clarke, during the course of the investigation of M. Stroud's
conplaint, that the charges of sexual harassnent nade agai nst him
in 1988 were "unsubstantiated". As a result, the disciplinary
i nvestigation of M. MIlnnes was duly conducted on June 23, 1994.
Fol | owi ng that investigation the grievor received notice of his
di scharge, effective July 13, 1994, for the sexual harassnent
i ncident of July 4, 1993.

M. Mlnnes gives a substantially different account of the
incident of July 4, 1994. He states that when he approached the
enpl oyee's work area he noticed that her jeans had holes in the
thighs, as well as in the knees and seat. According to his
evi dence he commented to her on the holes in her jeans and the
fact that they were tight. He states that when she indicated that
she had paid $70.00 for them he commented that he would not give
her 70 cents for them and that she shouldn't be wearing them to
work. According to M. Mlnnes, his precise words were that she
shoul d go hone and change.

M. Mlnnes denies that he later told M. \Wagner and M.
Clarke that he m ght have touched the grievor on the outside of
her thigh, by placing his finger in one of the holes of the
exterior fabric. He states that he m ght have said that the hol es
were "big enough to put your finger through". Further, in his
testimony in chief he stated that during the course of his
interviewwi th M. Wagner and M. Cl arke he did advise them that
he had been disciplined in 1988 and had been placed on probation
for a year, as a result of a previous sexual harassnent charge.

Counsel for the Council submits that the grievor was not
properly dealt wth, arguing that the Conpany effectively re-
opened the investigation in May of 1994 wi thout any additiona
evidence in fact comng to light. He submts that the Conpany's
initial decision to do nothing about the incident was the
appropriate response, absent any corroboration of M. Stroud's
conplaint by other enployees who may have been nearby at the
time. According to Counsel, the Conpany's action in re-opening
the matter was pronpted by the Canadian Human Rights Act
conplaint and the related investigation then being conducted by
the Canadi an Hunan Ri ghts Conmi ssion, rather than by the nerits
of the incident itself. He submits that the holding of the
i nvestigative hearing after such a substantial del ay is
tantamount to investigating the enployee twice for the sane
of fence, and prejudiced his ability to deal with the facts and
present a defence. Further, as to the merits of the conplaint,
counsel stresses that an allegation as serious as sexua



harassment requires clear and conpelling evidence. Stressing the
absence of any eye witness testinony to support the account of
events given by Ms. Stroud, Counsel submits that the Conpany has
failed to discharge the burden of proof in the case at hand.

Counsel for the Conpany submits that there was no unjustified
delay in the case at hand. He notes that the decision to re-open
the investigation was made by M. Wagner in |light of the
i nformati on which he received in April of 1994, and in particular
his discovery of the discipline assessed against M. Mlnnes
arising out of incidents in 1988. Counsel subnmits that the
grievor's credibility then, for the first time, came to be
guestioned, that it was not inappropriate for the Conpany's
officers to proceed to a disciplinary investigation. He subnits
that, on the whole, the evidence of the conplainant, M. Stroud,
is to be preferred to that of M. Mlnnes, and that the Conpany's
action was justified in the circunstances.

The Arbitrator does not dispute the assertion of the Counci
with respect to the standard of evidence to be applied in a case
of this kind. The seriousness of a charge of sexual harassnent
has been thoroughly discussed in prior awards of this Ofice, as
has the comensurate standard of proof necessary to sustain so
serious a finding. (CROA 1791, reported as Re CNR Co. and CBRT&GW
(1988) 1 L.AC. (4th) 183 (MG Picher)) It remins, however
that a party can adduce cl ear and convincing evidence through the
credible oral testinony of a witness, particularly where the
evidence of another witness lacks credibility in matters of
mat erial inportance. Inevitably, the case at hand turns upon a
deternmination of «credibility as between M. Stroud and M.
Mcl nnes, and depends to sonme degree on the credibility of M.
Wagner .

Firstly, the Arbitrator is satisfied that M. WAagner gave his
evidence in a careful and considered fashion, and that his
evidence in relation to the statements nade to himby M. MlIlnnes
during the course of the initial investigation of Ms. Stroud's
conplaint are credible and accurate. Upon a review of the
totality of the evidence, including the transcript of the
di sciplinary investigation held by the Conpany on June 23, 1994,
I am satisfied that in fact M. Mlnnes was not forthconi ng
during the course of the interview conducted by M. Wagner and
M. Clarke in July of 1993, particularly as concerns his prior
di scipline for sexual harassnment in 1988. | amsatisfied, on the
bal ance of probabilities, that when he was questioned as to
whet her there had been a prior incident he sinply replied that
there were charges which in fact were unsubstantiated. | cannot
find, on the evidence before ne, that the testinobny of M.
Mclnnes before the Arbitrator, to the effect that he had
confirmed to M. Wagner that in fact he had been disciplined for
sexual harassnment in 1988 and had been placed on probation for a
year can be believed. It should be noted that M. Wagner was not
i nvolved in the 1988 incident and had no i ndependent know edge of
it. Although it appears that M. C arke nmight have been in a
position to have sone know edge of the the events of 1988, there
is no evidence to confirmthat he was aware of the discipline
which finally issued against M. MIlnnes who held a nmanagenent
position at the tinme. In the result, | amsatisfied that the
grievor did intentionally down play, if not msrepresent, the
extent of his prior disciplinary record for alleged sexua



harassment stemming from 1988. Further, as he apparently held a
position of trainmaster at the tinme, it is not clear to what
extent the treatnment of his case at that tinme would have been
docunent ed or made the subject of general know edge.

When <close regard is had to the testinmony of M. Mlnnes at
the arbitration hearing, there is further cause for concern about
the credibility of his evidence. Al though M. Wagner testified
that the grievor adnmitted to himand to M. Cl arke that he m ght
have touched the outside of the conplainant's thigh, by putting a
finger through one of the designer holes in the exterior fabric,
M. Milnnes testified at the arbitration that he never made any
such concession, and that he did not engage in any such touching.
According to his testinony he nay, at nost, have indicated to the
two Conpany officers that the holes in the thigh of the jeans
were big enough to put one's finger through. Again, as | prefer
the credibility of M. Wagner, and find this aspect of M.
Mcl nnes' evidence to be | ess than persuasive.

What of the credibility of Ms. Stroud? Firstly, there is
nothing in the record to suggest any notive or basis upon which
the conpl ai nant woul d fabricate so serious an all egation agai nst
M. DMlnnes. It seens to be commn ground that their previous
contact was relatively limted, and that there had been no
negative incident or discord between them The evidence further
di scloses that Ms. Stroud acted relatively pronptly in bringing
the incident to the attention, firstly of another enployee and
soon thereafter, of her supervisors. Her account of what
transpired has not changed fromthe initial letter of conplaint
whi ch she provided to M. Wagner in July of 1993. By Ms. Stroud's
own witten account, the incident occurred extrenely quickly, in
what would appear to have been the space of a second or two.
There is, in the circunstances, reason to doubt that persons who
were otherwise occupied in the same vicinity would necessarily
have seen what occurred or heard the remark which M. Stroud
attributes to M. Ml nnes.

It is <clear that the conplainant felt extrene concern about
this incident from the outset. In recalling it during her
evidence she was in tears. Mireover, in her initial letter of
conplaint she stated, in part, "After this incident, | feel
unconfortabl e being around this individual & have genuine fears
concerning any future encounters.”™ Ms. Stroud reconfirmed those
feelings during the course of her testinony.

Regrettably, the Arbitrator is conpelled to conclude, on the
bal ance of probabilities, that the evidence in the case at hand
does sustain the finding that M. MIlnnes engaged in touching of
a sexual nature which would clearly constitute sexual harassnent,
as alleged by Ms. Stroud. Nor can | find that the re-opening of
this mtter by the Conpany in April or May of 1994 was i nproper
or in any way deprived the grievor of his rights. Even if it s
assuned, for the purposes of this discussion, that the Human
Rights conplaint filed by M. Stroud caused the Conpany's
officers to look nore closely into the question, and pronpted M.
Anderson and Ms. MConville to obtain the record of the 1988
incident and bring it to M. Wagner's attention, that would not
di mi ni sh the inmport of what was disclosed to M. Wagner. For the
reasons related above, | amsatisfied that he then first |earned
that in fact M. MIlnnes had been clearly disciplined for sexua
harassment in 1988. That, of course, could not be treated as



evi dence going to the truth of Ms. Stroud's allegation. It could,
however, fairly be seen by M. Wagner as evidence that M.
Mclnnes had sought to deceive himduring the course of their
interview in July of 1993, when he told him that the charges
against him in 1988 were unsubstantiated. In nmy opinion, M.
Wagner was entitled to conclude in April or May of 1994 that M.
Mclnnes had not been honest and forthcomng, and that the
incident should be formally investigated in Iight of concerns
about his credibility. In these circunstances the Arbitrator
cannot find that the grievor was subjected to double jeopardy, or
that the Conpany did not have a reasonable basis to re-open the
matter, as it did in May of 1994 when M. MlIlnnes was summoned to
a formal investigation.

The next issue to be considered is the appropriate neasure of
discipline. In considering that question it is pertinent to give
weight to the grievor's prior record. Wiile the sexual touching
of another enployee can never be condoned, it is arguable that
the severity of the action may be tenpered if it can be showmn to
have been an isolated and uncharacteristic gesture by an enpl oyee
of previous good service and good character. Where, however, an
enpl oyee has previously been disciplined for sexual harassnment of
other enployees, as is the case with M. MIlnnes who, according
to the record, sexually harassed two fenal e enpl oyees at Cal der
in 1988, very different concerns arise. Notw thstanding that M.
Mcl nnes was found to have engaged in sexual harassnent, and was
pl aced on probation by the Conpany for the period of one year, he
did, as found above, engage in a deliberate act of touching which
was plainly outside the bounds of perm ssible conduct, and which
was deeply disturbing to the victim In these circunstances the
Arbitrator can find no basis to reverse the decision of the
Conpany to di scharge M. Ml nnes.

For the foregoing reasons the grievance nust be di sm ssed.

May 18, 1995(sgd.) M CHEL G PICHER

ARBI TRATOR



