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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2625

Heard in Cal gary, Wednesday, 10 May 1995

concerni ng

Canadi an National Railway Conpany

and

canadi an Council of Railway Operating Unions [Brotherhood of
Loconoti ve Engi neers]

Dl SPUTE:

Appeal the 90 days suspension assessed Locomptive Engineer
M T. Scherbl uk of Ednonton, Alberta for violation of CROR 429 and
failure to conply with the requirenents of Canadian Rai
Operating Rule (CROR) 572 at Signal 2595 on Wai nwri ght
Subdi vi sion on Septenber 9, 1991

JO NT STATEMENT OF | SSUE

On Septenber 9, 1991 M. MT. Scherbluk was enployed as
| oconoti ve engi neer on the 1300 Extra Yard Assignnent which was
pulling a cut of 21 |oaded cars and 6 enpty cars off the CNCP
interchange track to take into Clover Bar Yard. Upon proceeding
westward of the Wainwight Subdivision, the novenent passed
Si gnal 2595 which was indicating stop.

Fol | owi ng an investigation into the incident, Loconotive
Engi neer Scherbluk was assessed a 90 day suspension effective
Septenber 9, 1991 for: “Violation of Rule 429, CROR & failure to
conply with the requirenents of Rule 572 at Signal 2595,
Wai nwri ght Sub. on Septenber 9, 1991.~

The Brotherhood has appealed the discipline on the grounds
that it is too severe.

The Conpany has declined the appeal

FOR THE Council: FOR THE COVPANY:

(SGD.) M W Sinpson (SGD.) B. Laidlaw

for: General Chairman for: Senior Vice-President, Western
Canada

There appeared on behal f of the Conpany:

B. Laidlaw - Labour Relations Oficer, Ednonton

R Reny- Labour Rel ations O ficer, Ednonton

A. Wagner — Alberta District Transportation

And on behal f of the Counci l

M W Sinpson — Vice-Ceneral Chairnman, Saskatoon

D. Shewchuk - Vice-General Chairman, Saskatoon

AWARD OF THE ARBI TRATOR

The facts giving rise to the suspension assessed against
Loconmpti ve Engi neer Scherbluk are dealt with in CROA 2331, which
i nvol ved the discharge of Yard Foreman Canpbell, who was part of
the grievor’s crew in the execution of the transfer novenent near
Signal 2592 on the Wai nwi ght Subdivision on Septenber 9, 1991
The facts need not, therefore, be reviewed in detail here. It 1is
significant to note, however, the finding nade in the prior award
that the vyard foreman * failed to alert the |oconpotive
engi neer with whom he was working in sufficient tine to prevent
their yard novenent from passing a stop signal.” The evidence
before me discloses that Yard Foreman Canpbell had a clear view
of Signal 2595, while Loconotive Engi neer Scherbluk did not, by
reason of the relative positions of the two nen, and the
curvature of the track.



VWhen regard is had to the facts of the incident, and to other
mtigating factors, including the grievor’s service of sixteen
years, and his prior disciplinary record over that tinme, which
i nvol ved the assessnent of only ten denmerits in a matter
unrelated to train nmovenent rules, there is some significant
basis to consider a reduction of penalty by the exercise of the
Arbitrator’s discretion. Wile, as the Conpany notes, violations
of Rule 429 have attracted a serious degree of discipline over
the years, as noted in the review of cases found in CROA 2356,
there has been a range in the |length of suspensions in the cases
recorded, varying from45 days to 9 nonths.

The evidence confirnms that Loconotive Engi neer Scherbl uk was
in a disadvantaged position fromwhich to view Signal 2595, and
was required, to a substantial degree, to rely upon the diligence
of Yard Foreman Canpbell, who had a better view of the signal and
clearly failed in his obligation to call it intine. It also does
not appear disputed that the grievor’s train in fact stopped
short of the signal, but that the slack of his novenment pushed
t he lead engine sonme two feet across the bond, t her eby
occasioning the violation of CROR 429. Loconotive Engineer
Scherbluk was required to communicate with the RTC to detern ne
whether in fact he had entered the block. While these facts do
not excuse the infraction of rules 429 and 572, they can be
viewed as mnitigating insofar as they relate to the actions and
responsi bility of Loconmotive Engi neer Scher bl uk.

When these facts are taken into account, along with the length
and quality of his service, the Arbitrator is satisfied that
al t hough a suspension was justified, it should, in t he
ci rcunmst ances, be assessed at the lower end of the scale. For
these reasons the Arbitrator directs that a suspension of 45 days
be substituted for the 90 day suspensi on assessed by the Conpany,
and that the grievor be conpensated for wages and benefits,
accordi ngly.

May 18, 1995(sgd.) M CHEL G PICHER

ARBI TRATOR



