CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2630

Heard in Cal gary, Thursday, 11 May 1995
concer ni ng

Canadi an Pacific Linmted

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

Dl SPUTE:

Cl ai m of Conductor J.A. Waletsky of Calgary, Alberta.

JO NT STATEMENT OF | SSUE

On January 25, 1994, Conductor Wal etsky was called in straight-
away service fromAlyth to Field.

Conductor Wal etsky deadheaded by taxi from Alyth to the
i nternedi ate point of Keith in conbination service. Upon arriva
at the internmedi ate point of Keith, Conductor Wal etsky manned a
freight train fromKeith through to the objective termnal of
Field. Conductor WAl etsky submitted a wage claimfor a one-hour
premi um paynment at Keith pursuant to article 11(b) of the
col l ective agreenent.

The Uni on has requested paynent of the one-hour prem umclaim

The Conpany has declined the accede to the Union’ s request.

FOR THE Council: FOR THE COVPANY:

(SGD.) L. OSschillaci (SGD.) M E. Keiran

Gener al Chai r per son for: General Manager, Operation &
Mai nt enance, HHS

There appeared on behal f of the Conpany:

L. Guenther — Labour Relations O ficer, Vancouver

R G Wir - Manager, Operations, Calgary

And on behal f of the Counci l

J. K Jeffries — Vice-Ceneral Chairman, Cranbrook
D. Finnson - Secretary, G C. A, Saskatoon
P. Burke — Vice-President, UTU (Ret’d), Calgary

AWARD OF THE ARBI TRATOR

The facts in relation to this grievance are not in dispute. On
January 25, 1994 Conductor Wl etsky reported for duty at Alyth
Yard, where he obtained radios and bulletins prior to being
deadheaded by taxi to the internmediate point of Keith, some 9.6
mles west of Calgary on the Laggan Subdivision. He and his crew
then undertook the charge of a bulk compdity train which was
assenbl ed at Keith by the Bearspaw Switcher. Upon his arrival at
Kei th, Conductor Wil etsky found the train assenbl ed, brake tested
and otherwise fully prepared for departure in straight-away
service to the final termnal of Field. It appears, in fact, that
Conduct or WAl et sky took possession of the train and proceeded to
Field, without incident.

The grievance arises because Conductor Waletsky subnmitted a
wage claimfor a one hour prem um paynent for work performed at
an intermediate point in straight-away service. The Union
mai ntains that Keith was an internediate point between the
initial termnal of Alyth and the final terminal of Field. On
that basis, it clainms that the crew was required to pick up a car
or block of cars at Keith as contenplated by articles 11(h) and
9(a),2(c) of the collective agreenment, governing conductor only
service. Those provisions are as foll ows:

"11(h) When a conductor-only crewis required to perform work
enroute defined in article 9A 2(c), the conductor will be paid on



the minute basis at pro rata rates for all time so occupied with
a mninmmpaynment of one hour. If this work is perforned at the
pay points referred to in Clauses (f) and (g) hereof, the paynent

provided in those Clauses will not be allowed. Al time paid for
under this Clause will be paid in addition to pay for the trip
but time actually worked will be deducted in conmputing overtine."
"9(a)2 Paraneters for Conductor-Only Operations”
"Notwi thstanding the provisions of Article 9, all trains in
freight service, except Roadrailer Service covered by separate
menor andum of agreenment, in other than passenger and self-

propell ed service, may operate conductor-only subject to the
foll owi ng requirenments:”

"c) Enr out e"
"A conductor-only crew will not be required to nmake nore than
two stops enroute, between the initial and final terminal, to

pi ck up and/or set off a car or a block of cars."

The Arbitrator is satisfied that the Union is correct in its
assertion that the grievor’s tour of duty in straight-away
service must be viewed as commencing at Alyth Yard and
termnating at the objective termnal of Field (see CROA 1745).
On that basis the Union is correct in characterising Keith as an
internediate point, for the purposes of +the assignment in
questi on.

Beyond that, however, the claimnmde by the Union becomes nore
guestionable. Wiile the Arbitrator appreciates that the Conductor-
Only Agreenent provisions are relatively new, and should be
construed with consi derable care, they cannot be read wi thout an
appreciation of the purpose for which they were negotiated. It
appears to the Arbitrator that in fashioning the terns of article
11(h) the parties contenplated the additional burden which m ght
be met by a conductor in Conductor-Only service to the extent
that work m ght be performed enroute in circunstances that do not
involve the help of an assistant conductor or brakeperson. The
protection was intended to be |limted to work as defined in
article 9(a)2(c) of the collective agreement. That provision has
two aspects: it linmts the stops enroute to a maxi mum of two, and
it refers to the work in question as picking up and/or setting
off a car or a block of cars. At first blush, what the | anguage
appears to convey is what is traditionally understood as the
droppi ng, picking up or switching of cars or groups of cars at an
i nternedi ate point of an assignnent. That, nmoreover, is not an
unr easonabl e understandi ng, given the purposive underpinning of
the provision, which is to give sone relief to the single
conductor conpelled to performsuch work in the absence of an
assi stant conductor or trainperson

In the instant case, however, the Union asserts an entirely
di fferent understanding of the concept of picking up a car or a
bl ock of cars, and equates it to the taking over and departure of
a fully assenbled train. The argunent made by the Union is not
conpel ling. The facts in the instant case disclose no additiona
work or burden placed upon Conductor \Wal etsky at Keith, in the
sense plainly contenplated by article 11(h), which nust be read
in conjunction wth article 9(a)2(c). The parties to the
Conductor-Only provisions of the collective agreenent are not
i nexperienced in drafting collective agreement |anguage and
coul d, no doubt, have fashioned clear and unequi vocal |anguage to



affirm that a conductor is entitled to a special prem um paynent
for merely deadheading froman original terminal and assum ng
control of a fully assenbled train at an intermediate point.
There is no such |anguage to be found in the agreenent, however.
Further, | find it difficult to appreciate why the parties would
have i ntended that a prem um be payabl e to Conductor Wal etsky for
assuming control of his train at an internediate point while no
such prem um woul d be payable if his train had been given to him
at Alyth Yard. In the end, the Arbitrator is conpelled to
conclude that nerely taking possession of his train at Keith,
after deadheading from Alyth, does not constitute performng work
enroute, in the sense of an extra assignment to pick up or set
of f cars, as contenplated by the Conductor-Only provisions of the
agreenent, including article 11(h).

For these reasons the grievance nust be di sm ssed.

May 18, 1995(sgd.) M CHEL G PICHER

ARBI TRATOR



