Canadi an Railway O fice of Arbitration

Case No. 2649

Heard in Mntreal, Wdnesday, 12 July 1995

concer ni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

ex parte

Di sput e:

Claim by the Union that the Conpany included requirements on
job bulletin that Track Maintainers possess qualifications in
excess of those stipulated in Agreenent 10. 8.

Ex Parte Statenment of I|ssue

The Conpany, in work bulletin M-16-90 and M- 16A-90, required
enpl oyees applying for Track Maintainer positions to possess a
valid class 5 driver's |licence fromthe Quebec Mnistry of
Transport.

The Union contends that: 1.) The Conpany violated articles 2,
3 and 7 of agreement 10.8 by including in work bulletins MW-16-90
and M-16A-90 the requirement that Track Maintainers possess a
valid class 5 driver's |licence fromthe Quebec Mnistry of
Transport. 2.) Article 3.2 of agreenent 10.8 is clear about what
type of information Bulletins nust provide. 3.) The Conpany al so
violated article 18.6 of agreenent 10.1 by its unacceptable |evel
of participation in the grievance possess.

The Union requests that: These new prerequisites for Track
Mai ntai ners be removed and that all Track Maintainers/Tracknen
who were refused these positions be made whole with full redress.

The Company denies the Union's contentions and declines the
Uni on' s request.

for the Brotherhood:

(sgd.) R A Bowden

Syst em Feder ati on General Chairman

There appeared on behal f of the Conpany:

M S. Hughes— System Labour Rel ations O ficer, Mntrea

C. Lavall ée — Track Supervisor, Mntrea

And on behal f of the Brotherhood:

P. Davidson — Counsel, Otawa

D. W Brown — Senior Counsel, Otawa

R. A, Bowden— System Federati on CGeneral Chairman, Otawa

award of the Arbitrator

The Brotherhood alleges that the Conpany has violated the
collective agreement by effectively requiring Track Mintainers
bi dding on certain snow clearance assignnents in the Mntrea
area to have a wvalid basic driver's licence from the Quebec
Mnistry of Transport. It is common ground that the bulletins
whi ch are the subject of this grievance required track
mai ntai ners to possess a class 5 driver's licence, which is the
basic licence necessary to operate a car or small truck on public
roads and hi ghways in the province. The grievance is brought on
behal f Track Maintainer Caron, whom it s agr eed, was
unsuccessful in bidding the work in question solely because he
lacked a driver's licence. It is not disputed that M. Caron
remai ned fully occupi ed, assignhed to other work.

The Brotherhood's first and fundamental position in this
grievance is that the Conpany has exceeded its mnmanagenment's
rights in establishing the qualifications in question. It submits



that the Conpany has effectively added qualifications to the
position of track nmintainer beyond those generally contenplated
by the parties and reflected within the terms of their collective
agreenent. In this regard it refers to article 7 of «collective
agreenent 10.8 which provides, in part, as foll ows:

I NDENT 7.1(b) Trainee: An enployee establishing seniority as

a Trackman on or after January 1, 1978. Such enployee shall be
regarded as a Trainee until he beconmes fully qualified as a Track
Mai ntai ner, after which he wll be regarded as a Regular
Enpl oyee.

| NDENT 7. 14 A Trainee nust qualify as a Track Mintainer
prior to accunmulating two years of cunulative conpensated
service. A Trainee who fails twice on the Track Maintainer's test
during such two-year period will be released fromservice or in
the case of an enployee who transferred from another sub-
departnment in Mintenance of Way service, such enployee may,
seniority permtting, return to his forner position

The Brotherhood stresses that it has never been a requirenent
of the job of track maintainer to possess any particular class of
driver's licence, and that the bulletin in question goes beyond
what s contenplated by the position of track maintainer under
the terns of the collective agreenment. The position of the
Brotherhood is that where drivers' licenses form part of the
requi renents for a given position under the collective agreenent,
that qualification is generally negotiated between the Conpany
and the Union as part of the terns of their agreenent. By way of
exanpl e t he Br ot her hood cites t he position of Track
Mai nt ai ner/ Truck Driver introduced into collective agreenent 10.8
as a separate classification in 1989. It is not disputed that the
persons hol ding that position nust be properly licensed in the
operation of heavier trucks, such a boomtrucks and frog trucks.

Counsel for the Brotherhood also points to the provisions of
collective agreement 10.9, negotiated between the parties in
respect of the rates of pay and rules for Bridge and Building
enpl oyees. Article 2 of that collective agreenent deals with the
qualifications of a nunmber of positions including skilled
tradesnen, carpenters, bridgenen, painters and hel pers, and neke
specific reference wth respect to each of those positions in
terms which indicate that the enployee in question nmight be
required to have a valid driver's licence. For exanple, articles
2.11 and 2.12 read as foll ows:

| NDENT Pai nt er

| NDENT 2.11 An enployee who is qualified i surface
preparation and applications of all kinds of coatings. Such
enployee is required to order materials, erect scaffolding and
work at heights. In addition, he may be required to secure an
appropriate driver's licence and a valid "D' Book in the Uniform
Code of Operating Rules.

| NDENT Hel per

| NDENT 2.12 An enpl oyee assigned to assist other enployees
specified herein. Such enployee may be required to work at
hei ghts and secure a valid "D'" Book in the Uniform Code of
Operating Rules within a two-year period. In addition, he may be
required to secure an appropriate driver's licence.

I NDENT NOTE 1: |In the case where a vehicle is assigned to a
particul ar gang, two enployees in the gang will be required to
hold an appropriate driver's licence. Were two vehicles are



assigned to a particular gang three enployees will be required to
hol d an appropriate driver's licence.

Further, the Brotherhood draws to the Arbitrator's attention
the provisions of article 27.1 of collective agreenent 10.1 which
are as foll ows:

I NDENT 27.1 When additional positions or classifications are
created, conpensation shall be fixed in conformty wth agreed
rates for simlar positions or by agreenent between System
Federati on General Chairman and officers of the Conpany.

The Conmpany submits that the establishing of the Track
Mai nt ai ner/ Truck Driver position in 1989 is of no consequence to
the grievance at hand. Its representative stresses that the
vehicles contenplated in relation to that classification are
| ar ge trucks which require a specific form of i censing
qualification for their operation on public roads or highways. He
relates that the reasons for the bulletins which give rise to
this grievance stem from a reduction in the size of snow
clearance crews, and the need of the Conpany for greater
flexibility in having available to it track maintainers who can
operate a light truck during the course of that work. The
Conpany's representative subnmts that the prior decision of this
Ofice in CROA 2725 supports the position of the Conpany, and
further makes reference to a decision of Arbitrator B.E. WIIlians
in Ad Hoc Case No. 228 between the British Colunbia Railway
Conpany and the Canadi an Uni on of Transportati on Enpl oyees, Loca
No. 6 (Maintenance of Way).

In the Arbitrator's viewthis grievance nust be resolved by
recourse to certain basic principles. As a general matter, it is
wi t hin t he prerogatives of t he Conpany to establish
qualifications for particular job assignnents, subject only to
limtations negotiated by the Union within the terms of the
collective agreement. It is generally considered by boards of
arbitration that an inplied termof any collective agreement is
that qualifications for a given position nust be established by
the enployer in good faith, and for bona fide business purposes
having regard to the nature of the work in question, subject
al ways to any specific restrictions found within the | anguage of
the coll ective agreement.

It is not disputed that, by the practice of many years, the
daily operations of the Track Mai ntenance Departnent necessarily
i nvol ve the use of nmany |ight Conpany vehicles, and their regular

operation by track enployees of several classifications,
including Track Maintainers, covered by collective agreenent
10.8. It is significant, however, to note that the | anguage of

collective agreenment 10.8 appears to be devoid of any reference
to the operation of trucks by any of the classifications of
enpl oyees found in article 2.6, up to and including forenen. |If
the Brotherhood's position is correct, nanely that no enployee
can be required to drive a vehicle as a matter of qualification
under collective agreenment 10.8 unless such qualification has
been negotiated within the terns of the collective agreenent, it
becomes difficult to square its position before the Arbitrator
with the reality of day to day operations. |If the Brotherhood's

position should prevail, it could be argued with the same 1|ogic
that Track Maintenance Forenen cannot be required to hold a
driver's |licence as a qualification for their normal bulletined

assignnments. A proposition so sweeping and so out of keeping with



| ong established reality gives the Arbitrator serious pause.

It is clear that in some circunstances the parties to
col l ective agreement 10.8 have adverted to the operating
qualifications of certain enployees under t he col l ective
agreenent. For exanple, Appendix | of the collective agreenent

deals with questions and answers bearing, in part, on the
qualifications that will be required of enployees. Question and
answer nunber 1, dealing with snow plows, reads as foll ows:

| NDENT Question: "A" is a section fromwhich a snow plow is

oper at ed. Can the Company require that Tracknen, Track
Mai nt ai ners and Leadi ng Track Maintainers bidding on positions
bulletined for this Article [2.5], be qualified or qualify for
t he operation of snow pl ows?

| NDENT Answer : No. The Brotherhood and Managenent will
cooperate in endeavouring to have sufficient qualified enpl oyees
avail abl e to man snow fighting equi pment.

As can been seen fromthe above, the parties generally agreed
t hat managenment will undertake to have sufficient staff avail able
to operate dedicated track snow renoval equipnment, and have
specifically agreed that bulletins for snow renoval work would
not require such qualifications of trackmen, track maintainers
and leading track maintainers. There is, however, no simlar
qualification wth respect to the possibility of a track
mai nt ai ner being required to operate an autonobile or |ight truck
in other aspects of snow renpval operations, such as the clearing
of switches. It does not appear disputed that the Conpany has
not, as a general matter, required track nmaintainers to possess a
driver's licence as a qualification for holding that classif
cation. However, the |anguage of agreement 10.8 is devoid of any
provision which would specifically Iimt the ability of the
Conpany to inpose such a requirenent in respect of particular
work assignments or bulletins, in good faith and for wvalid
busi ness reasons. Further, the decision in CROA 2725 confirned
the ability of the Conpany to require a Class A driver's |icence
for a particular track maintainer's position which involved the
operation of a heavy dunp truck tenporarily bulletined in Otawa.

In the Arbitrator's view the suggestion of the Brotherhood
that the appropriate neans for staffing switch clearing crews is
by the appointnment of Track Mintainers/Truck Drivers is not
conpelling. It is clear that the Track Mintainer/Truck Driver
classification was established as a specific anmendnent of the
collective agreement to deal wth the operation of [larger
vehicles such as boom trucks and frog trucks, which require
special training and licensing. That, in ny view, sinply has no
application in the case at hand.

Nor can the Arbitrator conclude fromthe ternms of collective
agr eenent 10.9 that the parties are under an inmplicit
understanding that, even in appropriate circunstances, t he
Conpany is without the ability to require a particular driver's
licence as a qualification in a job bulletin, unless such
qualifications are specifically negotiated in the terns of the
coll ective agreenent. Again, if that were so it would be arguabl e
that the Conpany could not require any enpl oyee under collective
agreenent 10.8 ever to operate a car or a |light truck, a
proposition obviously out of keeping with the history of the
agreenent and wel | -established practice. In the Arbitrator's view
the references in collective agreement 10.9 to enployees in



positions such as carpenter, bridgeman or painter possibly being
required to have an appropriate driver's licence do not, of
t hemsel ves, confirma surrender on the part of the Conpany of its
general prerogatives to establish such qualifications el sewhere,
and in particular wunder other collective agreenents governing
mai nt enance of way enpl oyees. Language such as that found in
article 2.11 of collective agreenment 10.9 governing painters is
not uncomon as a device to put enployees on notice that a
particul ar qualification mght cormmonly be required with the job
assignnments or bulletins of a given classification. 1In the
Arbitrator's view, the provisions in relation to the helpers

position found in article 2.12 are best understood as an exanple
of Ilimtations on the Conpany's general discretion specifically
negotiated by the Brotherhood for the protection of its nenbers
in that «classification. No such restriction can be found in
col l ective agreenent 10.8, which governs track enpl oyees.

It is not disputed that as a general matter nany track
mai ntai ners do possess driver's licenses, and as a result they
are, on occasion, required to operate light trucks as part of
their work assignnent. The Arbitrator can find nothing within the
terms of articles 2, 3 and 7 of collective agreenent 10.8 to
suggest that the Conpany cannot, in the appropriate circunstance,
in good faith and for valid business purposes, establish the
holding of a driver's licence as a legitimate qualification in
respect of a particular job bulletinto be held by a track
mai nt ai ner .

Wth respect to the snow cl earance assignnents which are the
subj ect of this grievance, the Enployer established t he
qualification on a basis of good faith, and for an obviously
valid business purpose, to ensure that a person qualified to
drive would be on duty in any circunstance. That, in ny view, 1is
not unreasonable given that a nunber of two-person crews would be
operating, and that sone enpl oyees m ght be absent for various
reasons. Nor can | find anything within the terns of article 3.2
which would necessarily prohibit the Conmpany from including
certain legitimate and justified qualifications wthin a job
bulletin. While that article specifies that bulletins are to show
the classification of positions, their |ocation, rates of pay and
living accommodation, if any, it must be understood as descri bing
mnimal informational requirenments. Nothing in that article can
fairly be taken as prohibiting the Conpany from providing further
informati on such as hours of work, rest days or anything else
pertinent to a bulletined assignnent. Finally, it should be noted
that the Brotherhood did not pursue the alleged violation of
article 18.6 in the presentation of this grievance.

For all of the foregoing reasons the grievance nust be
di smi ssed.

July 14, 1995 (signed) MCHEL G PICHER

ARBI TRATOR



