CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2650

Heard in Montreal, Thursday, 13 July 1995
concer ni ng

Canadi an Pacific Linmted

and

Canadi an Counci | of Rai | way Operating Uni ons
[ Brot herhood of Loconotive Engi neers]

Dl SPUTE:

The dispute in this case concerns the anobunt of the separation
opportunity of Locomptive Engineer J.L. Mclnnis, as well as the

interpretation and application of the nmenorandum of agreenent
signed between CP Rail and the Canadian Council of Railway
Operating Unions (BLE) with respect to the closure of the St. Luc
Hunp.

JO NT STATEMENT OF | SSUE

Loconmoti ve Engineer J.L. Mclnnis applied for the attrition and
separation opportunities as per Bulletin No. 196 in Novenber
1993, following the St. Luc material change.

M. MlInnis was informed in Novenber 1993, that he was a
successful applicant as per Bulletin No. 196. M. Mlnnis was
given a figure of $69, 000.00 by the Conpany and, based on that
information, opted for retirenent.

On February 28, 1994, M. Mlnnis was advised by the Conpany
that an error had occurred in the calculation of his figure, and
a letter with the corrected figures was forthcom ng. On March 1
1994, M. Mlnnis received a letter stating that the corrected
figure was $32,141.00. M. Mlnnis was afforded the option of
retiring with the corrected anmount, or returning to work with his
vacation credits intact.

On March 2, 1994, the Conpany contacted M. MIlnnis advising
him a meeting was scheduled to explain the errors in their
figures. After all of the cal cul ati ons had been redone correctly,
M. Mlnnis was entitled to $50, 862. 00, under the terns and
conditions of the St. Luc Hunp Agreement. M. Ml nnis was offered
an opportunity to return to active service with his vacation
credits intact, but elected to continue with his retirement. M.
Mclnnis accepted the $50,862.00, but initiated a grievance
claimng the original figure of $69,970.00

The Union has requested the paynent of the difference between
the original figure of $69,970.00 and the revised figure of
$50,862.00, to M. Mlnnis.

The Conpany has declined the Union's request.

FOR THE Council: FOR THE COVPANY:

(SGD.) R S. MCKenna (SGD.) R E. WIlson

Gener al Chai r man for: Gener al Manager , Operations &
Mai nt enace, |FS

There appeared on behalf of the Conpany:

R. E. WIson- Manager, Labour Rel ations, Toronto

D. L. Johnson — Benefit Plans Officer, Mntrea
And on behal f of the Council

R S. McKenna — General Chairman

Wn Foster - Sr. Vice-General Chairman, London

T. G Hucker— International Vice-President, BLE, Otawa
D. C. Curtis— General Chairman, Calgary

D. A Warren- CGeneral Chairman, CCROU UTU], Toronto

B. Brunet — Vice-General Chairman, Mntrea



R. McLellan — Local Chairman, Montreal

J. Fl egel — Sr. Vice-Ceneral Chairman, Saskatoon
J. Brunet —Local Chairman, Montrea

J. L. Mclnnis — Grievor

AWARD OF THE ARBI TRATOR

It is not disputed before the Arbitrator that the grievor's
correct entitlement in respect of the early retirenment separation
incentive paid to himis $50,862.00. That anpunt was wultinmately
paid to M. Mlnnis, at which point he voluntarily chose to
separate fromthe Conpany.

There can be no dispute that two prior figures given to the
grievor, the first being $69,970.00 and the second bei ng
$32,141. 00, were plainly in error. There is no argunent nmade to
the Arbitrator by the Council that the grievor is contractually
entitled to a severance payment of $69.970.00. The sole basis of
the grievance is the Council's argunent that the grievor should
be entitled to that amount by the operation of the doctrine of

est oppel .
The el enents of the doctrine of estoppel, as correctly
presented by the Council, are as follows:

[ NDENT (1) a representation nmade by the Conpany either
verbally or by conduct to the enpl oyee;

INDENT (2) an intention on the part of the enployer that the
representation would be relied upon by the enpl oyee;

| NDENT (3) actual reliance on the representation by the
enpl oyee; and,

| NDENT (4) detriment suffered by the enployee as a result of
his reliance.

(Re Consunmer dass and Alum num & G ass Wirkers (1986), 24
L.A.C. (3d) 309 (Stanley))

What, then, does the evidence disclose with respect to any
injurious or detrinmental reliance suffered by M. Mlnnis? In the
Arbitrator's view the wevidence is devoid of any negative
consequence visited upon M. Mlnnis by the Conpany's error. The
nost that the evidence shows is that when he was advised that he
would be entitled to a separation paynent of $69,970.00, M.
Mcl nni s decided to take the option offered, and placed his house
on the market for sale. The sale of his hone was never
consunmat ed, however, and his house was wthdrawn from the
mar ket, apparently in |ight of the subsequent events. The grievor
was eventually placed in the sanme position as he would have been
in had t he Conpany <correctly calculated his separation
entitlenent in the first place. He received the nonies to which
he was contractually entitled and, indeed, because of the initia
error, was given the option of rescinding his first election, and
continuing to work to his normal retirement eligibility, wthout
any penalty in terms of vacation entitlenment. The Arbitrator
finds it inpossible to conclude that in these circunstances there
is any detrinmental reliance proved on the behalf of M. MIlnnis
which would sustain the application of the doctrine of estoppel
He received the nonies to which he was properly entitled and he
suffered no adverse inpact in respect of his honme. As regrettable
as the Conpany's error and the events concerning his retirenent
plans my be, the Arbitrator is without jurisdiction in such
circunstances to award danages which would be tantanbunt to a
penal ty paynent beyond the grievor's contractual entitlement. It
should also be noted that the Conpany has been frank and



forthcoming in respect of the error comrtted, and again
expressed regret for its error to M. MliInnis at the arbitration
heari ng.

On the whole of the material before me, therefore, | cannot
find a violation of the grievor's collective agreenent rights,
nor of his rights wunder the St. Luc Hunp Mterial Change
Agreenent. Most significantly, there is nothing in the evidence
before me which would sustain the argunent of the Council that
the grievor should be entitled to the anpunt cl ai med on the basis
of the operation of the doctrine of estoppel

For all of these reasons the grievance nust be dism ssed.

July 14, 1995 (signed) MCHEL G PICHER

ARBI TRATOR



