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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2656

Heard in Montreal, Thursday, 14 Septenber 1995

concerni ng

Canadi an Pacific Linmited

and

Transportati on Communi cati ons Uni on

ex parte

DI SPUTE - Uni on:

The dism ssal of Cindy Peppel, enployee #544635, a Utility
Clerk from Cranbrook, B.C

DI SPUTE - Conpany:

The closure of Cranbrook Uility Cerk Cindy Peppel ' s
enpl oynent record effective June 24, 1994, as a result of her
failure to maintain an acceptable | evel of attendance at work.

Uni on’ s STATEMENT OF | SSUE

On June 17, 1994, Ms. Peppel was advised, in accordance with

article 27. 2, that her attendance was required at an
i nvestigation, to be conducted on June 20 at 1300. Thi s
i nvestigation was with respect to her tour of duty on April 21
1994.

On the norning of June 20, 1994 Ms. Peppel booked sick, and
provi ded a note from her doctor, Dr. Keith Lowden, dated June 20,
1994.

As a result of Ms. Peppel booking sick, her investigation was
post poned until June 23, 1994.

On June 21, 1994 the Conpany further advised Ms. Peppel that
her attendance was required for another investigation on June 23,
1994 with respect to her tour of duty of June 12, 1994 in which
she had booked sick

Ms. Peppel therefore was scheduled for two investigations on
June 23, 1994, one at 1100 and the other at 1300.

One June 22, 1994, Local Chairman M. Dennis Paul son wrote the
I nvestigating O ficer, M. Bill Snameff, asking for a postponenent
as M. Peppel was under doctor’s care. However, M. Paulson’'s
letter wasn't answered.

On June 24, 1994, M J.H MFarlane sent a double registered
letter to Ms. Peppel, inform ng her that she had been dism ssed
for failure to attend the Conpany’'s fornmal investigation on June
23, 1993 and her failure to namintain an acceptable 1level of
attendance at work, and accordingly “your enploynent record with
C.P. Rail is being closed i mediately”.

The Union views that Ms. Peppel should have been given the
opportunity to her rights under article 27 of the <collective
agreement and that she was dismissed without a fair or inpartia
investigation as required in article 27.1.

Further, the Union views the discipline as inappropriate and
excessi ve.

The Union submitted a grievance requesting reinstatement of
enpl oynment without | oss of seniority, wages or benefits.

The Conpany declined the Union's grievance.

Conpany’ s STATEMENT OF | SSUE

Ms. Peppel entered Conpany service on Septenber 24, 1981 in
Coquitlam She transferred to Cranbrook on March 31, 1988. Ms.
Peppel ' s work record reveals that she has maintained an



exceedi ngly high | evel of absenteeismfromwork and that she has
been advised on numerous occasions that her attendance at work
would have to inprove or her enploynent relationship wth the
Conpany woul d be in jeopardy.

Ms. Peppel's absenteeismrecord indicates that she was sick or
on | eave of absence 28 days in 1988; 113 days in 1989; 68 days in
1990; 150 days in 1991; 153 days in 1992; 61 days in 1993; and 16
days in 1994. She has offered varying reasons for her
absenteeism The matter of her contractual obligations to report
for work when schedul ed and/or required has been discussed with
her on nunerous tinmes and many investigations have been held with
her in an attenpt to inpress upon her the seriousness of her
unaccept abl e attendance record.

On June 17, 1994, Ms. Peppel was advised that her attendance
was required at an investigation to be conducted on June 20 at
1300. This investigation was with respect to her tour of duty on
April 21, 1994, specifically a trip she took with T. Penitch to
Fort Steele on that day. On June 20, 1994, Ms. Peppel advised she
was booking off sick and that she would be visiting her doctor
The investigation was postponed until June 23, 1994. Another
outstanding matter (in respect of her booking sick fromher 0700
to 1500 Uility Clerk position on June 12, 1994) was also
schedul ed for investigation on June 23, 1994.

Ms. Peppel did not appear for either of the investigations
scheduled for June 23, 1994. One June 24, 1993, M. J.H
McFar| ane sent a double registered letter to Ms. Peppel advising
her that her enploynment record with CP Rail System was being
closed. A review of M. Peppel’s file indicated that her
absenteeism record was such that the Conmpany had no basis on
which to conclude it would ever inprove, the cul mi nati ng absence
being her failure to report for the investigations scheduled for
June 23, 1994.

The Union views that Ms. Peppel should have been given the
opportunity to her rights under article 27 of the <collective
agreenent and that she was disnissed without a fair and inpartia
i nvestigation as required in article 27.1.

The Union submitted a grievance requesting reinstatement of
enpl oyment without | oss of seniority, wages or benefits.

The Conpany declined the Union’s request.

FOR THE UNI ON: FOR THE COWPANY

(SGD.) D. Janes Kent (SGD.) Carol G aham

Di vi sion Vice-President for: General Manager, Operation &
Mai nt enance

There appeared on behal f of the Conpany:

C. Gcaham - Labour Relations Oficer, Mntreal
D. David — Labour Relations Oficer, Mntrea
And on behal f of the Union:

D. J. Kent — Division Vice-President, Wnnipeg

R. Pagé- Executive Vice-President, Mntrea

N. LaPointe — Division Vice-President, Mntrea

AWARD OF THE ARBI TRATOR

The enpl oynent of the grievor, M. Cindy Peppel , was
termnated by the Conpany for reasons of innocent absenteeism
effective June 24, 1994. The Union alleges that the grievor
shoul d have been given the benefit of a di sciplinary
i nvestigation wunder the provisions of article 27 of t he
col l ective agreement prior to her severance from enployment, and



seeks her reinstatenment into enploynent with full conpensation
for wages and benefits [ ost. The Conmpany asserts that the record
di scl oses a pattern of absenteei smwhich is unacceptable, with no
reason to conclude that that pattern should inprove in the
future. On that basis it maintains that it was entitled to
termnate the grievor’'s services for non-disciplinary reasons,
and that there has been no violation of the requirenents of the
col | ective agreenent.

The facts <concerning this grievance are not in dispute. The
grievor was hired in Septenber of 1981 as a clerk/keypunch
operator in Vancouver. She remained at that location until March
of 1988, when she transferred to Cranbrook. At the date of her
term nati on Ms. Peppel was a spare crew clerk in Cranbrook

The record before the Arbitrator discloses that M. Peppe
regi stered an extraordinarily high degree of absenteei smover the
entire period of her enploynent. Her rate of absenteeismfromthe
time of her transfer to Cranbrook wuntil her ternination,
expressed in days per year, is as follows:

| NDENT 1988 28 days

| NDENT 1989 113 days

| NDENT 1990 68 days

| NDENT 1991 150 days

| NDENT 1992 153 days

| NDENT 1993 61 days

| NDENT 1994 16 days (to date of term nation, 24 June 1994)

The record discloses that the grievor becanme the subject of a
schedul ed disciplinary investigation concerning events which
transpired in the course of her tour of duty on April 21, 1994.
That investigation was scheduled for June 20, 1994, and was
apparently delayed because Ms. Peppel was absent from work for
medi cal reasons fromMay 2 to June 10, 1994. On the day of the
schedul ed investigation the grievor provided a doctor’'s note
indicating that she was “off work for nedical reasons”. This
caused the rescheduling of the investigation for June 23, 1994.
It appears that that date was also to be utilized for the
investigation of a separate incident involving the grievor’'s
absence from work on June 12, 1994. It is conmon ground that the
grievor did not appear for the investigations scheduled for June
23rd. The next day the following letter was sent to her Dby
Superintendent J.H MFarl ane

| NDENT You were required to attend an investigation June 23,
1994, in the Conpany O fices at Cranbrook, B.C., but you failed
to appear.

I NDENT A review of your file indicates a totally unacceptabl e
attendance record, a circunstance which has been brought to your
attention for correction on nunmerous previous occasions. Wth
your failure to attend as requested | can only conclude that you
are unwilling to nmaintain an acceptable |evel of attendance at
wor k and, accordingly your enploynment record with CP Rail System
is being closed i mediately.

INDENT In due course you will be receiving information wth
respect to your pension and other benefits and the options
available to you in that regard.

There can be [little doubt that the grievor’'s failure to be
avail abl e for the reschedul ed investigation of June 23, 1994 was
a source of sonme frustration to the Conpany’s supervisors. The
record discloses that over the period of her enploynent at



Cr anbr ook Ms. Peppel had caused disciplinary investigation
nmeeti ngs concerning her performnce to be reschedul ed on thirteen
separate occasions because of her unavailability. As many of
those investigations apparently concerned the Conpany’s concerns
over her absenteeism the enployer obviously viewed the inability
to attend investigations as conpounding an already serious
probl em

There can be Ilittle doubt that the grievor was nmde aware,
over the years, of the enployer’'s view that her rate of
absenteeism was unacceptable, and that failure to correct it
could result in the termination of her enploynent. For exanple,
on June 16, 1992 a letter was sent to her Dby Assistant
Superi nt endent Munroe rem ndi ng her of her poor attendance record
and stressing that continued chronic absenteei smwould place her
enpl oynent security at risk. On Decenber 4, 1993 the grievor was
interviewed, as reflected in the follow ng notation which appears
in the Conpany’'s brief to the Arbitrator

| NDENT At 1300, Ms. Peppel was interviewed by Assistant
Supervisor, Operations, Bonpas. Her attendance record was
revi ewed and a copy of her 1993 work history was given to her. It
was explained to her that it was her responsibility to report for
work and that OLA, although granted by the Conpany, was counted
as absenteeism She was also inforned that appointnents and ot her
personal nmatters were expected to be dealt with during her off
hours and on rest days. She was inforned that her absenteeism
rate of 27.6% was not acceptable and would not be tolerated. M.
Peppel responded that she understood.

What has caused Ms. Peppel’s problens with attendance at work?
The instant case does not disclose a single nedical condition or
disability which has contributed to the pattern of absenteeism
registered by the grievor. Nor is there in the evidence any
si ngl e non-nedi cal problem such as a famly circunmstance, which
can be said to be responsible for that pattern. While npost of her
absences are due to illness, they appear to have been pronpted by
a wide variety of ailnments generally of a relatively short
duration, none of which appear to represent a chronic or
recurring condi tion. The grievor’s absenteeism is al so
substantially contributed to by the taking of |eaves of absence
for personal reasons. Again, in respect of those there is no
basis to identify a single factor as being predonminant. 1In the
result, the grievor's entire record of enploynment at Cranbrook is
marked with an extrenely high rate of absenteei sm occasi oned by a
wi de range of factors, with various kinds of illnesses being the
predom nant, but not the exclusive, reason for the grievor’'s
difficulties.

The first issue to be addressed is the position of the Union
to the effect that the Conpany denied the grievor the application
of article 27.1 of the collective agreenent, and that on that
basis her discharge must be deened to be null and void. Article
27 of the collective agreenent which is entitled “lInvestigation
and Discipline” provides as foll ows:

| NDENT 27.1 An enpl oyee shall not be disciplined or dismssed
until after a fair and inpartial investigation has been held and
the enployee’'s responsibility is established by assessing the
evi dence produced and the enployee will not be required to assune
this responsibility in his statement. An enployee is not to be
hel d out of service wunnecessarily in connection wth an



i nvestigation but, where necessary, the tine so held out of
service shall not exceed five working days and he wll be
notified in witing of the charges against him

| NDENT 27.2 An enpl oyee subject to investigation will be given
a mninum advance notice of twenty-four (24) hours when an
investigation is to be held, and each enpl oyee whose presence is
desired will be notified of the tine, place and subject matter of
the investigation.

I NDENT 27.3 An enployee may be acconpanied by a fellow
enpl oyee or accredited representatives of the Union to assist him
at the investigation.

| NDENT 27.4 An enployee is entitled to be present during the
exam nation of any w tness whose testinony nmay have a bearing on
his responsibility, or to read the evidence of such w tness, and
of fer rebuttal thereto.

| NDENT 27.5 An enpl oyee shall be given a copy of his statenent
and a transcript of evidence taken at the investigation or, on
the appeal, shall be furnished on request to the enployee or his
representative.

I NDENT 27.6 A decision shall be rendered within 21 cal endar
days following the date of conpletion of the investigation,
unl ess otherw se nutual |y agreed.

I NDENT 27.7 If the enpl oyee considers the decision rendered is
unjust, an appeal may be made, commencing with Step 2 of the
gri evance and arbitration procedure.

I NDENT 27.8 If, in the final decision, the charges against an
enpl oyee are not sustained, his record shall be cleared of the
charges; if suspended or disnissed, he shall be returned to his
former position and reinmbursed for wages |lost, |ess any earnings
derived from outside enploynent during the period so conpensat ed;
if the investigation was away from honme, he shall be rei nbursed
for reasonabl e travel expenses upon presenting receipts.

A threshold question is whether the above article is intended
to apply to the termnation of an enployee for non-disciplinary
reasons, including reasons of innocent absenteeism The position
whi ch the Conpany advances is that the instant case was not one
in which an investigation was required by the collective
agreenent, as there was no allegation of wongdoing being nade

against M. Peppel by the enployer. Rather, it argues, the
enpl oyer canme to the conclusion that, for reasons apparently
beyond her control, she has been and will continue to be wunable

to provide regular attendance at work to a |level comensurate
with the normal contract between enpl oyer and enpl oyee. The Uni on
subnmits that what transpired was effectively the grievor’s
di sm ssal, and argues that the |anguage of article 27 should be
construed as requiring an investigation by the Conpany prior to
the termination of an enployee, even if it is for non-cul pable
conduct .

After careful consideration, the Arbitrator is satisfied that
the position of the Conpany with respect to the purpose and scope
of article 27 of the collective agreenent is correct. As noted,
the article is headed “Investigation and Discipline”, a title
which inparts a process dealing with the correctable conduct of
an enployee or, to put it differently, culpable conduct.
Mor eover, the | anguage of the various articles of the provision
tends to support that interpretation. Article 27.1 speaks in
terms of the empl oyee’s responsibility” being established.



The same reference to responsibility recurs in article 27.4.
Perhaps nost tellingly, article 27.8 speaks in terns of what
occurs if *"... the charges against an enployee” are not
established. In the Arbitrator’s view the whole of the article,
so understood, reflects the nutual understanding of the parties
that a disciplinary investigation nust take place before any
enployee is made the subject of any disciplinary penalty for
cul pabl e conduct, up to and including dismssal. It does not, in
my view, speak to the ability of the Conpany to terminate the
services of an enployee for non-cul pable or non-disciplinary
matters.

The distinction between disciplinary penalties and t he
term nati on of enployees for non-cul pabl e absenteeism sonetines
referred to as innocent absenteeism is well recognized in
Canadi an jurisprudence. Those principles were expressed in the
following terns by the arbitrator in Re Canadian Pacific Limted
and t he International Brotherhood of Firemen and Olers
(grievance of S.S. Nagra), an unreported award dated Novenber 23,
1989 where the followi ng appears at pp. 4-5:

INDENT It 1is generally accepted that for an enployer to be
entitled to invoke its right to termnate an enployee for
i nnocent absenteeism it must satisfy t wo substantive
requi renents, nanely that the enployee has denbnstrated an
unaccept abl e | evel of absenteeism as conpared with the average of
his or her peers over a sufficiently representative period of
time, and, secondly, that there is no reasonable basis to believe
that his or her performance in that regard will inprove in the
future.

In the course of the same award the Arbitrator had cause to
reflect on the issue of whether, in the context of a non-cul pable
di scharge, there should neverthel ess be sone burden of prior
warning upon the enployer. In that regard he referred to the
following passage fromthe award in Automatic Electric (Canada)
Ltd. and International Union of Electrical Radio and Machine
Wor kers, Local 526 where the followi ng was sai d:

I NDENT We turn to the question of adequate warning. There is
sonmet hing of an anomaly in suggesting that an enpl oyee should be

war ned that further absenteeismdue to illness will result in his
or her discharge. To the extent that the culmnating nedica
problem is a bona fide illness beyond the power of the enployee
to prevent there is little or no use in a warning. But that wll
not always be the case. Sonetinmes a warning will be appropriate,
particul arly where absenteeismdue to illness is based in part on
the failure of an enployee to exercise due precaution or obtain
the medical attention that will correct his or her problem or
prevent its recurrence. Moreover, not all enployees have the sane
will power to work with the disconfort of certain minor illness.

The disconfort may be made nore or less tolerable through
medi cation or through extra personal fortitude. Thus, a warning
is appropriate in that it will allow an enployee in certain
circunstances to inprove his or her attendance record by
exerci sing greater precaution, obtaining the proper nedication or
choosing to tolerate certain nmnor illness or disconforts which
m ght ot herw se have kept them hone.

| NDENT Lastly, apart fromthe practical value of a warning,
t here is a valid equitable consideration to justify t he
requi rement of a warning when nmanagenent is contenplating the



di scharge of an enpl oyee for bl anel ess absenteeism In so far as
absent eei sm for nedi cal reasons can be controlled or mtigated by
an enployee, it would be unfair for managenent to allow an
enployee to be lulled into a false sense of security by
managenment’s continued failure to deal wth the enployee’'s
absent eei sm extended continuously over the course of severa
years.

I turn to consider the application of the foregoing principles
to the case at hand. Firstly, it is undeniable that Ms. Peppe
has registered a rate of absenteeism on a consistent basis, that
is substantially above the normor the average for the enpl oyees
in the bargaining unit. The record discloses that in the six year
peri od between 1988 and 1993, inclusive, M. Peppel registered an
average annual rate of absenteeism on account of illness or
personal |eave, of ninety-five days per year. Considering that
250 working days are allowed for a year, that is clearly an
unacceptabl e rate. As noted above, the record does not disclose a
singl e cause for her absences, whether nedical or otherw se. For
reasons which she best appreciates, she appears to be a person
who has difficulty, for many reasons, attending at work on a
regul ar and sustai ned basis.

Al though the Union tendered in evidence a nmedical note from
Vs. Peppel 's physician suggesting that nuch of her prior
absent eei smwas due to stress related illness occasioned by her
job, there is in that docunment no substantial basis to conclude
that a return to her job will substantially alleviate the sane
stresses, or that there is any responsible basis for predicting
an inmprovenent in her habits of attendance and absenteeism In
the result, the record discloses an unacceptable |evel of
absenteei sm w thout any substantial or meaningful prognosis for
i mproved performance in the future. In the result, I amsatisfied
that the enployer has discharged the fundanental requirenents of
a termnation for non-cul pabl e absent eei sm

I am also of the viewthat the record discloses extensive
efforts to comrunicate to the grievor the inportance of regular
attendance at work, over a period of several years, coupled with
the warning that a continuation of the sanme pattern would
j eopardi ze her ongoi ng enployment. There is, in t hese
ci rcumstances, no suggestion of inequity or unfairness towards
Ms. Peppel. On the contrary, in the Arbitrator’s view unfairness
would be suffered by the enployer if, on the record before ne,
the grievor should be reinstated into enploynent w thout any
responsi bl e basis to expect an inprovenent in her perfornmance.

For all of the foregoing reasons the grievance nust be
di smi ssed.

Sept enber 15, 1995 (signed) MCHEL G PICHER

ARBI TRATOR



