CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2661

Heard in Mntreal, Tuesday, October 10, 1995

concer ni ng

Ontario Northland Rail way

and

Br ot herhood of Loconotive Engineers

Dl SPUTE:

A claimfor maintenance of earnings pursuant to article 53A of
Agreement No. 8 on behalf of Loconotive Engi neer T. O Grady.

Engineer T. O Grady was cut fromthe engineer's spareboard in
accordance wth article 44.10. M. O Gady no longer held a
position under Agreenent No. 8 and was required to fill a
position wunder the terns of the UTU collective agreement for
which he is qualified.

JO NT STATEMENT OF | SSUE

It is the position of the Brotherhood that M. O Grady has
followed the steps outlined in articles 53A. 1, 53A2, 53A.3 and
53A.3(ii) and is therefore entitled to maintenance of earnings as
per the note contained in article 53A. 3 of Agreenent No. 8.

The Company nmmintains that article 53A does not provide for
mai nt enance of earnings when an ESB returns to the trainnmen's
ranks as a result of exercising seniority.

The parties are unable to agree on a resolution of the dispute
and the matter has been referred for a declaration from the
Arbitrator.

FOR THE Br ot her hood: FOR THE COMPANY:

(SGD.) B. E. WOOD (SGD.) J. D. KNOX

General Chairman Director, Human Resources

There appeared on behalf of the Conpany:

M J. Restoule — Manager, Labour Rel ations, North Bay
J. L. Thib - Superintendent, Train Operations, Englehart
D. Rochon — Chi ef Dispatcher, North Bay

And on behal f of the Brotherhood:

B. EE Wod - General Chairman, Halifax

AWARD OF THE ARBI TRATOR

This dispute raises and issue which is relatively unique
within the running trades of the railway industry. Like other
rail ways, the Conpany has for many years enployed trainpersons
who becone qualified to work as | oconotive engi neers, generally
known as Engi ne Service Brakenmen (ESB). Since the execution of a
menor andum of agreenent dated June 14, 1973, the collective
agreenent has provided for the selection of ESB's from the
trai npersons' ranks. Trainpersons so qualified are entitled to
mai ntain and accurul ate seniority within the ranks of both the
Br ot herhood of Loconotive Engineers and the bargaining unit of
trai npersons, represented by the United Transportation Union
Provisions wthin the UTU collective agreenent deal wth the
nmovenment of trainpersons into | oconotive engi neer work, and their
entitlenent to work as a trainperson, when not required to do so
as a l|oconptive engineer. In addition, the UTU collective
agreenent provides a premumpaynent for ESB s assigned as
headend brakepersons on a train. The ability of the ESB to npve
from |oconotive engineer's service back to work as a trai nperson
is recognized within the menorandum of agreenent between the
Conpany and the Brotherhood of Loconotive Engineers. Article E(1)
of that menorandum of agreenent provides as follows:



INDENT E (1)A trainman after being qualified to work as a
| oconotive engineer, shall be known as an engine service
brakeman designated by the letters ESB which wll be shown
opposite his nane on the seniority lists where his name appears.
He shall have the right to work as a trainman in accordance with
his seniority when not required to work as an engi neer

The instant dispute arises as a result of the enploynent
security provi sions which have been negotiated into t he
col l ective agreement governing |oconotive engineers. It seens
that the Ontario Northland Railway is the only conmpany under the
jurisdiction of this Ofice which has provided a form of
enpl oynment security to its running trades enployees, within the
provisions of both the BLE collective agreenent and the UTU
collective agreenent. Significantly, the right to the protections
of t hose provisions is not Ilimted to circunstances of
technol ogi cal, operational or organizational change, which are
dealt with elsewhere in the collective agreenments, but my be
i nvoked when a | oconpotive engineer's position is abolished, or he
or she is displaced, by reason of fluctuations in traffic.

The enployment security provisions, and related protections
such as the right to maintenance of earnings, were negotiated
into the BLE collective agreenent in the formof article 53A as
a result of a master agreenent between the Conpany and the
Associ ated Rail way Unions nmade on April 13, 1987.

Article 53A provides, in part, as foll ows:

| NDENT 53A. 1An enpl oyee who was in service on Decenber 31
1992 and who has subsequently attains 7 years' service shall be
defined as having "Preferred Enpl oynent Security".

| NDENT 53A. 2Such enpl oyee, who is displaced or has his/her job
abol i shed, shall exercise his/her seniority, up to and including

hi s/her basic seniority territory if necessary, in order to
retain his/her enploynent security.

| NDENT 53A.3If still unable to hold a position, then in order
to retain enpl oynment security he/she shall (subj ect to
qual i fications);

| NDENT( i) fill an wunfilled permanent vacancy wthin the

jurisdiction of another seniority group of the sane union covered
by the sanme collective agreenent.

| NDENT(ii) there being none, fill an wunfilled permanent
vacancy wthin the jurisdiction of another seniority group and
anot her signatory union.

I NDENT(iii) there being none, fill an wunfilled permanent
vacancy within the jurisdiction of another seniority group and a
non-si gnatory union or in a position which is not covered by a
col l ective agreenent.

| NDENT Note:In the application of above Clauses (i), (ii) and
(iii) maintenance of basic wage rates shall apply.

I NDENT( i v) There being none, be placed in a "waiting status
until such tinme as a vacancy occurs within his/her classification
on the seniority territory, or as per Clauses (i), (ii) and (iii)
above. During this period the enployee's U.l. benefits (subject

to U I. approval), and/or outside earnings, will be suppl enented
to a level wequal to 80 percent of his/her weekly base pay
continuing wuntil such time as a position is found for the

enpl oyees in accordance with the foregoing.
I NDENT Also during this period the enployee nust accept
temporary work at his/her lay-off |ocation.



The grievor, Loconotive Engineer T. O Gady was hired as a
trai nperson on June 21, 1983 under the collective agreement of
the UTU. He conpleted the ESB training programon August 30, 1986
and qualified as an engi neer on January 23, 1987. It is comon
ground that fromthat tinme to the present he, |like a substantia
nunber of persons on the trainperson's seniority list, noved back
and forth between the BLE and UTU bargaining units, working as a
| oconptive engineer and as a trainperson, depending on the
availability of work and the bidding strength of his relative
seniority.

On  Novenber 21, 1994, apparently as a result of a shortage of
work, M. O Grady was renoved fromthe engi neers' spareboard. He
then returned to the trainpersons' ranks under the UTU agreenent,
taking a place on the spareboard. There is no evidence to
establish that he displaced another trainperson in so doing, and
the Brotherhood naintains that in fact a position was established
for himon the spareboard.

The position of the Brotherhood is that M. OGady is
entitled to the preferred enploynment security protections of
article 53A in the circunstances. It subnits that he was
di splaced fromhis job as a | oconotive engineer, was unable to
hold a position as such and, in the circunstances, was entitled
to fill a wposition within the jurisdiction of the UIU as a
trai nperson, with naintenance of basic wage rates, in accordance
with article 53A. 3. Inplicit in the Brotherhood's position is
that M. OGady filled an unfilled pernanent vacancy, to the
extent that a new position was nmade for himon the trainperson's
spar eboard.

The Company subnits that the provisions of article 53A were
not intended to apply in the circunstances disclosed. It submits
that the nmovenent of ESB' s back and forth between the ranks of
| oconpti ve engi neers and trai npersons, an event which occurs with
al nost daily regularity, is not the kind of displacenent
contenplated within article 53A. Its representative subnits that
the article would apply to the limted nunber of |oconpotive
engi neers who do not have ESB status, and could not exercise
seniority into the trainpersons' ranks. Wth respect to those who
can exercise such seniority, however, it submits that the article
has no application. It stresses that to accept the interpretation
of the Brotherhood is to conclude that once an ESB has served a
single tour of duty as a |oconotive engineer, he or she is never
again to be paid at the rate of a trainperson when so assigned.

This case is not without some difficulty. If a literal reading
is applied to the terms of article 53A on the facts of the
instant case it is arguable that the Brotherhood's position is
nore conpelling. However, a nore general examination of the
operation of article 53A, within the context of the workplace in
whi ch it oper at es, leads to the concl usi on t hat t he
interpretation of the Conpany is to be preferred.

It does not appear to be disputed before the Arbitrator that
many of the noves of ESB's fromthe ranks of |oconotive engineers
back to the ranks of trainpersons under the UTU collective
agreenent are done by way of the exercise of the enployee's
seniority to displace another trainperson, whether in regular
service, on the spareboard or otherwi se. Before the Arbitrator
nei ther party appears to dispute that for an ESB the exercise of
seniority referred to in article 53A.2 nmeans the exercise of



seniority in both the BLE and UTU coll ective agreenents. As a
general matter, therefore, the protection of maintenance of basic
wage rates is intended to apply to enpl oyees who are required to

fill an unfilled permanent vacancy within the ternms of paragraphs
(i), (ii) and (iii) of article 53A. 3.
In the instant case it would appear that in fact, iif the

Brotherhood is <correct, M. O Gady was arguably placed in a
per manent vacancy in the UTU bargaining unit, to the extent that
a spareboard position nmay have been added to accommodate him
However, it does not appear disputable that if no such position
had been made avail abl e, he could have exercised his seniority as
against a nore junior trainperson to continue to hold work

Clearly, in the latter circunstance he would not fall within the
terms of article 53A. 3, and would not be entitled to the
protection of nmmintenance of basic wage rates.

In the Arbitrator's view that reality is telling of the
parties' original intention in drafting the |anguage of article
53A of their collective agreenent. The protections of article
53A.3 were intended to be available to an enpl oyee who could not
avail hinself or herself of the ability to retain enployment by
the exercise of seniority. By their very status, ESB's are able
to use their seniority within the ranks of trainpersons under the
UTU collective agreenment when their work opportunities as
| oconptive engineers are exhausted. As the evidence before the
Arbitrator discloses, in many cases this happens on a weekly, if
not daily, basis. If the position argued by the Brotherhood were
correct, and M. O Grady should be entitled to nmmintenance of
earnings nerely by virtue of the fact that a position was nade
for him on the spareboard, the Conpany could avoid that
consequence in future cases conpelling ESB's to displace into the
UTU ranks by the exercise of seniority, rather than adding
spareboard or other positions for themto fill. However, the
Arbitrator cannot find that M. O Grady noved to an wunfilled
permanent vacancy wthin the neaning of article 53. A 3. By
definition, "unfilled" pernmanent vacancy is one which pre-exists
the di spl acenent of an enployee. In the instant case, the grievor
filled a vacancy newly created to acconmodate him It was never
unfill ed.

I amsatisfied that the parties had an understanding as to the
back and forth novenent of ESB's between | oconptive engi neer and
brakeperson positions, and that the provisions of article 53A
were never intended to apply in that circunstance. That is not to
say, of ~course, that a |oconotive engineer who is an ESB who
shoul d be unable to hold work as a brakeperson by the exercise of
seniority should not have the protections of article 53A 3.
Clearly such an enpl oyee woul d, as the Conpany concedes. However,
to the extent that the enployee could protect hinself or herself
by the exercise of seniority, under the provisions of article
53A. 2 there would, very sinply, be no reason to have recourse to
the greater protections of article 53A. 3

In the Arbitrator's view the above conclusion is sufficient to
di spose of this grievance, and it is not necessary to ground this
decision on the alternative basis of estoppel argued by the
Conmpany. When regard is had to the intention of the parties,
however, the fact that no grievances or clainms of the type nade
by M. O Gady were advanced by the Brotherhood between 1987 and
1994, notw thstanding the al nost daily novenent of ESB's between



| oconpti ve engi neer and trainperson's ranks, it would appear, on
t he bal ance of probabilities, that the interpretati on advanced by
the Company is consistent with the original understanding and
intention of the parties. While it is understandable that a union
officer not privy to the original agreement m ght wish to assert
a nore narrow interpretation to enhance the rights of the ESB' s,
the practice followed by the Conpany over the course of severa
collective agreenments, w thout objection or grievance, can be
| ooked to as evidence of the original intention of the parties.
The practice of the parties, as well as the schenme and |anguage
of article 53A itself, point nore persuasively to the concl usion
that ESB's, in the normal ebb and fl ow of their novenent between
the work as |loconotive engineers and trainpersons, were not
i ntended to be covered by the provisions of article 53A.3 of the
col | ective agreenent.

For these reasons the grievance nust be di sm ssed.

13 Cctober 1995 (signed) M CHEL G Pl CHER

ARBI TRATOR



