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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2673

Heard in Cal gary, Thursday, 16 Novenber 1995

concerni ng

I nterLink Freight Systens

and

Transportati on Communi cati ons Uni on

ex parte

Dl SPUTE:

W nni peg based sl eeper team R Ellison/R Senuik, when working
west of the Manitoba/Ontario border, are not paid Inter-
Provincial teamrate. The Union argues on behalf of the teans in
Western Canada, if they do not cross the Ontari o/ Manitoba border
they nust be conpensated at either the Intra or Inter-Provincia
rates.

Uni on' s STATEMENT OF | SSUE

The Company is paying all sleeper teanms, who operate in
Western Canada and hol d a spar eboard bul l eti n, t he
transcontinental teamrates, rather than the intra or inter-
provi nci al teamrates.

The collective agreenent provides that when a sleeper team
does not cross the Manitoba/Ontario border, it nmust be
conpensated at the inter or intra-provincial 1992 rates, as per
article 33.23.14 of the 1994 collective agreenent.

The Conmpany argued that they had an agreenent that originated
in 1992, and was carried through to 1993 that allows themto pay
the transcontinental rates to sl eeper teans operating in Wstern
Canada on the wunassigned spareboard. The Uni on doesn't accept
t hat argunent as being valid.

In 1994 the collective agreenent was renegotiated because of
the enpl oyee buy out. The Conpany did not provide any details on
t he al I eged understanding nor did they ask t hat t hat
understanding be included in the anended agreenment. The Union

argues that, because the Conpany did not avail itself of the
opportunity to negotiate the alleged wunderstanding into the
collective agreement, it cannot rely on it today. The Union

requested that sleeper teans be conpensated in accordance wth
article 33.23.14 of the agreenent that canme into effect on
Sept enber 26, 1994.

The Conpany declined the Union's request.

FOR THE Uni on:

(SGD.) D. E. Graham

Di vi si on Vi ce-President

There appeared on behal f of the Conpany:

M D. Fail es— Counsel, Toronto

B. F. Winert — Director, Enployee Relations, Toronto

And on behal f of the Union:

D. Ellickson- Counsel, Toronto

D. E. Graham- Division Vice-President, Wnnipeg

AWARD OF THE ARBI TRATOR

The instant grievance relates to the status to be attributed
to an understandi ng between the parties in respect of the paynent
of sleeper teanms in the wake of the decision of this Ofice in
CROA 2586. In that award it was found that the parties were
bound, for the purposes of their 1993 collective agreement, to an



under st andi ng reached between the parties governing the paynent
of sleeper teams. The award reads, in part:

"The present grievance, which emanates from Wnnipeg, 1is
under st andabl e. The words of the collective agreenent, including
Appendi x A governing |inehaul operations, including sleeper team
linehaul rates, would be literally interpreted to I|inmt the
payment of 35.055 cents per mle, plus 3% to transcontinenta
runs which involve crossing the Manitoba/Ontario border. The
Arbitrator is satisfied, however, that a different understanding
was reached between the parties, and carried over into the
operation of the sleeper team|linehaul rates found in Appendix A
to the «collective agreenent. That understanding reflects the
reality that better than 80% of the runs worked by sleeper team
i nehaul drivers are on transcontinental routes which do cross
the Manitoba/Ontario border. Wth two exceptions, involving
routes between Vancouver and Gol den, B.C. as well as Calgary and
Kam oops, the parties proceeded on the understandi ng that sl eeper
team |inehaul rates payable to transcontinental teans under
paragraph a) appearing on page 92 of the «collective agreenent
would be paid to sleeper teans working transcontinental routes,
being either the Trans-Canada Hi ghway or a designated paralle
route in the United States, even though they m ght not cross the
Mani t oba/ Ontari o border on a given assignment.

"In the result, the Arbitrator is satisfied that the position
advanced by the Conpany is consistent with the understanding
reached between the parties, which originated in 1992 and carried
forward into the admi nistration of the collective agreenent after
January 1, 1993. For these reasons the grievance nmnust be
di smi ssed.

The instant case raises a different issue. The Union subnits
t hat what ever effect the wunderstanding governing the 1993
col l ective agreenent may have had, that understanding cannot be
said to have continued forward into the current collective
agreenent. |In the Union’s subnission the situation is anal ogous
to one of estoppel, whereby the Union is entitled to revert to
t he strict application of the Ilanguage of the collective
agreenent once it has given appropriate notice to the Enployer
that it wll no longer be bound by the parallel agreenment or
undertaki ng previously made with the Enpl oyer.

The record discloses that the parties noved forward to the
negotiation of a new collective agreenent, reaching a tentative
understanding on the terms of their agreenent on April 17, 1994.
The agreenent, however, was not finalized in an executed form
until Septenber of 1994, at which tine the conditions for the
establ i shnment of the new enployer were fully satisfied. The Union
submits that the instant grievance, filed in Novenber of 1993,
should be taken as notice to the Enployer, in advance of the
maki ng of the current collective agreenent, that the Union would
no |onger be bound by the previous understanding in respect of
sl eeper teans. At the very least, it subnits, when the grievance
was discussed at the national |evel, on Decenber 14, 1993, the
Enmpl oyer nust be taken to have been on notice that the agreenent
previously entered into, which was the deciding element in CROA
2586, was no longer to continue, unless it was specifically
bargained into the terms of the subsequent coll ective agreenent.

In the Arbitrator’s view the Union’s position is well founded.
As is evident fromthe text of CROA 2586, the strict wording of



the collective agreenent is consistent with the interpretation
now advanced by the Union as regards the paynent of sl eeper teans
in Western Canada. In that regard the | anguage of the agreenent
is unequivocal. It provides, in respect of the paynent at the
rate for transcontinental teanms that *“ to be applicable the
team nmust cross the Manitoba/Ontario border going east or west or
the designated route.” As reflected in CROA 2586, that |anguage
was qualified or limted by the separate understanding reached
between the parties, an understanding which clearly applied
during the termof the 1993 collective agreenent. However, with
the filing of the instant grievance prior to the negotiation of
the current agreenent, a position comrunicated to the Enpl oyer at
the national |evel in Decenber of 1993, the Conpany knew, or
reasonably should have known, that any prior wunderstanding in
respect of waiving the strict application of the | anguage of the
collective agreement was at an end. From that point onward
diligence on the part of the Enployer would have required it to
obtain | anguage within the collective agreenent which would have
effectively extended the terns of the prior understandi ng. Absent
any such |anguage, however, the Arbitrator is conpelled to
conclude that the interpretation now advanced by the Union is
correct, and nust be enforced for the purposes of the current
col | ective agreenent.

The Arbitrator therefore declares that the Conpany has
violated the collective agreenent and directs that it henceforth
apply the agreenent in a manner consistent with this award. The
Arbitrator further directs that the Conpany conpensate al
sl eeper teamdrivers, and relief enployees in such positions, for
all wages lost by reason of the Conpany’s violation of the
sl eeper team paynent provisions of the collective agreement.

Novenmber 20, 1995

(signed) MCHEL G PICHER

ARBI TRATOR



