CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2956
Heard in Cal gary, Thursday, 14 May 1998
concer ni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
[ UNI TED TRANSPORTATI ON UNI ON]

DI SPUTE:

On Cctober 15, 1996 the Conpany held an investigation regardi ng Conductor
WR. Plomsh's "deportnent and behavi our before the public while enpl oyed
as a conductor on the West Coast Express” commuter train. Subsequent to
this investigation, Conductor Plom sh was restricted from working on West
Coast Express commuter trains.

JO NT STATEMENT OF | SSUE:

The Council contends that the Conpany's investigation did not establish
grounds to warrant the above restriction and that the investigation into
this matter was not conducted in a fair and inpartial manner for several
reasons, including the fact that a Conpany representative was not present
for questioning and several alleged letters of conplaint were anonynous
and referred to incidents that allegedly occurred several nonths before
t he i nvestigation.

The Council requested that the Conpany reinstate Conductor Plom sh to the
West Coast Express Commuter Rail Service and has further requested that he
be made whol e for the Conpany's actions.

The Conpany contends that the restriction fromworking commuter trains was
appropriate in the circunmstances and has denied the Council's contentions
and request for renoval of the restriction.

FOR THE COUNCI L

(SGD.) J. KNOWALES

FOR: GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:

R. V. Hanpel

K. E. Webb

M E. Keiran

G S. Seeney
And on behal f of the Council:
D. E. Ellickson
L. 0. Schill aci
J. K. Jeffries
J. Know es

E. Di Credico

D. H Firnmson



W- R. Pl onkh

FOR THE COMPANY:

(SGD.) K. E. W\EBB

FOR: DI STRI CT GENERAL MANAGER, B.C. DI STRI CT
- Labour Relations O ficer, Calgary

- Manager, Labour Rel ations, Cal gary
- Director, Labour Relations, Calgary
- Manager, Labour Rel ations, Cal gary
- Counsel, Toronto

- Ceneral Chairperson, Calgary

- Vi ce-General Chairperson, Cranbrook
- Vi ce-General Chairperson, Calgary

- Vice-General Chairperson, Nanai no

- Secretary/ Treasurer, Saskatoon

- Gievor

AWARD OF THE ARBI TRATOR

The record before the Arbitrator establishes that letters of conplaint
with respect to the conduct of Conductor Plom sh while in passenger
service on the West Coast Express commuter train were received by the
commuter train conpany, which enploys the Conpany to operate its trains in
t he Vancouver area. As a result of those conplaints, Wst Coast Express
wrote to the Conpany, on Septenber 13, 1996, requesting that the grievor
be renoved from West Coast Express service. The Conpany then proceeded to
conduct a disciplinary investigation of M. Plom sh, follow ng which it
advised him that he was restricted from working in the commuter train
servi ce.

The letter of conplaint requesting the renmoval of M. Plomsh from
passenger service was acconpani ed by an anonynous |etter which Wst Coast
Express received froma fermal e passenger. She conpl ai ned that the grievor
continually affronts her with argunments concerning his personal political
beliefs, to the point that she changed her travel arrangenents to avoid
contact with him The record discloses that further letters of conplaint
were received by the Conpany, apparently gathered by Conductor John Cowan,
an individual with whom the grievor had a long standing antagonistic
relationship. Those Iletters include statenments of several persons,
i ncl udi ng passengers and fell ow enpl oyees, to the effect that M. Plom sh
engaged openly in making extrenely negative statenents about the
prof essional ability of M. Cowan as a railway conductor.

Counsel for the Council objects to the Conpany having allowed any letters
other than the single letter of conplaint initially received by Wst Coast
Express into the record as part of the disciplinary investigation of the
grievor. He submts that to allow the additional letters in was an
i nproper expansion of the disciplinary process. The Arbitrator cannot
agree. The nature and scope of the grievor's conduct which the Conpany
felt justified the undertaking of a disciplinary investigation was for it
to determ ne. That was not a matter to be defined or circunscribed by West
Coast Express. The additional letters of conplaint were dealt with in a



timely manner, and copies of them were provided to the grievor well in

advance of the disciplinary investigation. In the circunstances the
Arbitrator cannot sustain the suggestion that there was any i nproper
procedure in respect of the receipt of the additional letters of

conplaint, or reliance upon them for the purposes of assessing discipline,
by renmoving the grievor from comruter passenger service.

As evidenced fromthe record of the grievor's own disciplinary

i nvestigation, he categorically denies the allegations nade agai nst him
with respect to his statenments concerning the professionalismof M.
Cowan. The grievor was in attendance at the arbitration hearing, and was
prepared to testify to that effect. If his direct evidence stood agai nst
the hearsay evidence of the letters of conplaint, the Arbitrator m ght be
conpelled to conclude that the allegation against himwere not proved.
That is not what transpired at the hearing, however.

The Conpany called as its witness in the arbitration proceeding M. John
D Arcy Gardner. M. Gardner testified that he was a passenger on the
grievor's train on or about August 29, 1996. He relates that during the
course of a delay of the train the grievor struck up a conversation wth
him during which he asked himif he knew Conductor John Cowan. When he
responded that he did, M. Plom sh asked how he had found his service as a
conductor, to which M. Gardner responded that he had no conpl aints about
him At that point, according to the evidence of M. Gardner, M. Plom sh
stated that in fact M. Cowan was not a professional trainman, but "...
only a train buff.” He went on to say words to the effect that he had been
an unsatisfactory enployee in his rail service and was "a disaster waiting
to happen.™

M. Gardner relates that he found the grievor's comrents disturbing, both
from the standpoint of their fairness to M. Cowan, whom he knew as a
regul ar conductor on the commuter train which he normally took, and from
t he standpoint of the safety of operations which they raised. He rel ates
that he then spoke to M. Cowan about M. Plom sh's comments, as a result
of which he decided to wite a letter of concern to the Conpany, to be
transmtted via M. Cowan.

The grievor's rebuttal to the statement of M. Gardner is to the effect
that it was the passenger who stopped him and insisted on asking about
Conduct or Cowan. The grievor does not deny that he m ght have said that
M. Cowan was not one of his favourite people, and was nore of a rail way
buff than a railroader. The grievor suggests that M. Gardner's insistence
on pursuing the subject, when he hinself w shed to go about his business,
i ndi cates that the passenger's conversation was a form of entrapnent, and
that he was put up to it by M. Cowan. In his rebuttal letter he states,
in part:

G ven the above, | think it is obvious this |letter was not only
solicited, this man was either sent by John or on his own volition,
engaged ne in a conversation with a view he would try to get ne to



say sonet hing John could use agai nst ne.

The Arbitrator rejects that suggestion out of hand. M. Gardner inpresses
me as an extrenely careful and candid witness. Hi s verbal testinony at the
arbitration hearing was consistent with the content of his initial letter
of conplaint. H indicated during the course of his testinony, which I
accept wthout qualification, that he knew M. Cowan only as an
acquai ntance whom he saw periodically during the course of his travels as
a commut er passenger. It is apparent to the Arbitrator that M. Gardner's
letter was pronpted by his own basic decency, and not by what M. Plom sh
views as a conspiracy orchestrated by M. Cowan.

Alternatively, even if | were to accept the version of the encounter
related in the rebuttal of M. Plom sh, there is still anple cause for
serious concern. As a professional dealing with the public it would have
been incunbent on the grievor to sinply decline to say anything of
substance to an officious passenger asking questions about the quality of
anot her enployee's service in a safety sensitive industry serving the
public. On either account, the incident involving M. Gardner raises
substantial concerns and, if anything, gives corroboration to the nunerous
other letters of conplaint made against M. Plom sh by passengers and
fell ow enpl oyees.

In the result, the Arbitrator is satisfied that the Conpany was anply
justified in restricting M. Plom sh from passenger service, as it did. As
a common carrier contracted to operate trains serving the public, it
obvi ously has a valid business interest to ensure that its enployees are
at all tinmes discreet and professional in their dealings with passengers.
| am satisfied that the grievor fell well short of the necessary standard,
and that the Conmpany was justified, if not obligated, to take the action
which it did.

For the foregoing reasons the grievance is dism ssed.

May 19, 1998 M CHEL G PI CHER
ARBI TRATOR



