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DI SPUTE:
The propriety of the term nation of G G|l espie

JO NT STATEMENT OF | SSUE:

Ef fective February 5th, 1998, M. G G llespie was discharged from the
Conpany' s service for: "del i berate frustration of t he basi c
enpl oyer/ enpl oyee relationship through his continuous abrogation of his
obligations to protect enploynent security.”

The Uni on has appeal ed the discharge of the grievor on the basis that it
was unwarranted, excessive and contrary to the Conpany's policy on
progressive discipline.

The Conpany has declined the Union's appeal on behalf of the grievor.

FOR THE UNI ON: FOR THE COVPANY:

(SGD.) R JOHNSTON (SGD.) A. E. HEFT

PRESI DENT, COUNCI L 4000 FOR: SENI OR VI CE- PRESI DENT, LI NE OPERATI ONS
There appeared on behal f of the Conpany:

H. Koberi nski - Labour Rel ations Officer, Toronto
G. Search - Assi stant Manager, Labour Rel ations, Toronto
F. O Neill - Labour Relations O ficer, Toronto
And on behal f of the Union:
A. Rosner - National Representative, Montreal
R. J. Fitzgerald - Vice-President, Unit Chair, Local 4003
Y. Braconni er - President, Local 420 1, Montreal
G Gllespie - Grievor

AWARD OF THE ARBI TRATOR

has had a
hired in

The material before the Arbitrator
Il ong history of

di scl oses that the grievor
hi gh absenteeism during his enploynent. First

July of 1981, the grievor recorded the follow ng absenteei sm between
January 1, 1985 and Decenber 31, 1997.

1985 148 days

1986 128 days

Nov. 13, 1987 - Jan. 9, 1989414 days

April 1989 -Feb 28, 1990197 days



1990 41 days

1991 116 days
1992 82 days
1993 59 days
1994 67 days
1995 43 days

June 1996 - Dec. 31, 1997130 days

The grievor's discharge was occasioned by the Conpany's concerns with
respect to his rate of absenteeism during the period of June of 1996 and
Decenber 31, 1997. It is comon ground that during that period the grievor
was on enpl oyment security, follow ng the abolishnment of his position in
the Crew Managenment Centre in Toronto, effective June 17, 1996. The
Conmpany formed the opinion that the grievor was feigning illnesses and
del i berately under-performng on training tests to avoid being called to
work into either a tenporary or a pernmanent position while on enpl oynment
security. Followng a disciplinary investigation into that issue, the
grievor's enploynent was term nated effective February 5, 1998 by a notice
dated March 4, 1998 for "... your continuous and deliberate frustration of
the basic enployer/enployee relationship through your continuous
abrogation of your obligations to protect your enploynment security.”

The material before the Arbitrator discloses that the grievor had never
before been disciplined, cautioned or indeed investigated for his
absenteei smrecord. Conpany concerns with respect to the legitimcy of the
grievor's nedical condition, including his claimof chronic back problens,
appears to have matured after the grievor went on enploynment security. Its
concerns are understandable, given the physical prowess exhibited in
non-work related activities by M. Gllespie. In the late sunmer of 1996
he participated in a gruelling endurance race in British Col unmbia which
i nvol ved horse riding, mountain clinbing, mountain bike riding, hiking,
canoei ng and kayaking. Shortly after that event, when called to work for
training, the grievor informed the Conpany, on Septenber 9, 1996 that he
was ill and would not be able to attend the training. In fact it appears
that he had been detained in British Colunbia on the date of the
commencenent of the training session, in any event.

M. Gllespie again went on sick |eave on February 2, 1997. It appears
that shortly thereafter, he applied for a personal |eave of absence to
allow himto do a marat hon kayak trip to raise funds for cancer research
between Ottawa and New Orl eans, scheduled for May to October of 1997. In
this regard it may be noted that previously, in 1995, the grievor had
successfully conpleted his personal "River of Hope Marathon", kayaking
fromthe Atlantic Ocean to Burlington, Ontario. He was supported by that
effort by the Conpany, to the extent that in addition to sone four weeks'
vacation tine, he was accorded an additional six weeks of paid | eave by
t he Conpany to support his effort. However, the grievor's request for the
New Orl eans excursion in 1997 was refused.

According to the record before the Arbitrator, on March 14, 1997 the



grievor was left a message advising himthat he would conmence training
for a position in the revenue managenent departnment on March 17, 1997. The
Conpany's evidence confirnms that M. G llespie participated in a hockey
tournament at Fort Erie on March 15 and 16, 1997. He did not, however,
report for training on the 17th. Rather, he called in sick, explaining
that he was suffering froma mgrai ne headache. As a result, he m ssed the
training session all together. When the grievor was next called to work,
on March 27, for an assignnment in the Macmllan yard diesel shop, he
informed the Conpany that he was unable to take that work, as he was
suffering back pain. It appears that that disclosure was contrary to the
information available to the Conpany's nedical consultants with respect to
any known restrictions on M. G llespie s record

There followed a series of requests on the part of the Conpany for the
grievor to report to work, coupled with the grievor either booking sick or
provi ding notes fromhis personal physician indicating that he was unabl e
to work by reason of a recurring back injury. Further, on Novenber 21

1997, M. Gllespie failed to pass a fairly elenental exam nation
followwng a training nodule for a position as an accounts receivable
representative, registering a mark of 45% on an exam nation for which the
pass mark was 75% On Decenber 5, 1997 he again failed to pass a rewite
of the sanme exam nation, obtaining a mark of 60% The Conpany's position
is that the grievor deliberately failed to pass those tests, registering
results entirely inconsistent with his prior work record and capabilities,
for the sole purpose of avoiding work and remaining idle while receiving
enpl oynment security benefits. Wen the Conpany ultimtely sought to
investigate the pattern and history of the grievor's absenteeism and
failure to protect work consistent with his obligations in respect of
enpl oynment security, it met wth sone frustration at scheduling the
investigation. Following notice to attend at an investigation on January
23, 1998 the grievor failed to report at the investigation, and the
Conpany had to notify him by registered letter of its adjournnment to
February 2, 1998.

The position argued by the Union is that the grievor was in fact at all
material times physically disabled fromperform ng the work and training
prograns which the Conpany offered him The Conpany submts that at al
material times the grievor was nmlingering or under-performng on the
tests which would have resulted in his resum ng productive enploynent.
During the course of its investigation the Conmpany's concerns were not
alleviated by the grievor's answer to a question as to whether he was in
fact engaged in physical training for his planned kayak endeavours. He
responded that he was not. The Conpany then had in its possession a news
article fromthe Ham |ton Spectator of June 10, 1997 which contained the
statenent " he says he's training harder and is even nore enthusiastic
now that he has a full year to inprove trip plans and seeks sponsorships.”
Unfortunately, the investigating officer did not disclose the article to
M. Gllespie or his Union representative. The Conpany has difficulty
rationalizing the news report with the fact that the grievor booked sick
on June 10, 1997 for a period of approxinmately one nonth.



The initial question is whether there were sonme grounds to discipline M.
Gllespie. In nmy view, albeit unusual, in the instant case the Conmpany can
justify discipline against M. Gllespie, if only for his failure to
return in atinmely fashion to attend the training session for which he was
schedul ed on Septenber 3, 1996. In the normal course, questions would
attach to the right of the Conpany to investigate and assess discipline in
February of 1998 for an event that occurred a year and a half previous. In
the instant case, however, the Conpany's intention was to review the
grievor's overall problems of absenteeism and it is in that legitimte
context that the unjustified absence of early Septenber of 1996 cane to be
scrutinized. | amsatisfied, on the evidence before ne, that the grievor
has provided no sufficient explanation for his absence on that occasion,
and is liable to discipline for that incident, standing al one.

| am | ess persuaded, however, with the balance of the Conpany's case
against the grievor. In all instances of nedical absences, save perhaps
for two, the grievor provided the Conpany with a doctor's certificate
explaining his nedical condition. At no time prior to the eventual
investigation of M. G llespie in January of 1996 was he ever questioned
or approached with respect to the legitimcy or timng of his absences.
For reasons which it best appreciates, the Conpany appears to have
tolerated the grievor's clearly unacceptable rate of attendance at work,
both before and after he went on enploynent security, and did not subject
himto any form of progressive discipline in respect of his absenteeism
Rat her, it sought to accunulate a nunber of incidents into a single
al l egation of fraud, resulting in his discharge in February of 1998

follow ng a single investigation.

The Arbitrator can appreciate the basis upon which the Conpany suspected
the bona fides of the grievor's claims of a nmedical inability to either
attend training sessions or take on various work assignnents being offered
to him The fact remains, however, that the enpl oyer bears the burden of
proof in any matter of discipline. As has been stressed in prior awards
and court decisions, that burden is particularly onerous to the extent
that the enployer would allege conduct in the nature of bad faith or
fraud. In the instant case, however, there is little, if any, direct
evi dence offered by the Conpany to prove its allegations that the grievor
was in fact feigning illness or disabilities at any given tine. On the
opposite side of the ledger is a series of notes from his physician,
uncontested by any request on the part of the Conpany to undergo
exam nation by its own doctors or by a third party physician, which tend
to substantiate M. Gllespie's claim that he has in fact suffered
recurring back problems and mgraines as a result of a work-related
accident in 1987.

The courts have repeatedly confirmed that it is the obligation of a board
of arbitration to deal with the true matter in dispute in resolving a
grievance, and to avoid undue technicality. In the instant case it appears
to the Arbitrator that the reality of what has transpired is, at a



m ni mum that the Conpany is confronted with a serious problem of ongoi ng
absenteeism coupled with a disciplinary overlay, at |east to the extent
that M. G llespie failed to honour his obligation to be in attendance at
a training course, as scheduled, in early Septenber of 1996. Serious
concern also arises in the instant case with respect to the quality of the
investigation which was conducted by the Conpany's representative,
especially given that M. Gllespie was not provided a copy of or
confronted with the contents of the Ham | ton Spectator newspaper article
with respect to his training which was in the possession of the enpl oyer
at the time of the investigation. To the extent that the collective
agreenent does not specifically require the disclosure of docunents and
the Union did not argue the nullity of the investigation, the Arbitrator
need not, for the purposes of this award, determ ne whether there was the
failure of the standard of a fair and inpartial investigation by reason of
that oversight. | amsatisfied that the matter can be properly resol ved by
an order of reinstatenent w thout conpensation, subject to certain
conditions fashioned to protect the interests o the enployer in the
future.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator finds that the Conmpany did have just cause for the assessnent
of discipline against the grievor. In all of the circunstances, however,
di scharge is an excessive penalty, and the grievor is to be reinstated
into his position, w thout conpensation for wages or benefits lost. M.
Gllespie's reinstatenent shall, however, be <conditional wupon his
mai ntaining a rate of attendance at work, or of availability for work,
which is not |ess than the average for enployees within his classification
and | ocation, cal culated over a period of any four nonths in the two year
period followng his reinstatement. Failure to neet the average for
attendance or availability shall render the grievor subject to discharge.

June 12, 1998 M CHEL G PI CHER
ARBI TRATOR



