CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2960
Heard in Montreal, Thursday, 11 June 1998
concerni ng
CANPAR
and
TRANSPORTATI ON COVMUNI CATI ONS UNI ON
DI SPUTE:

Appeal of discipline issued to M. Sylvain DeBellefeuille of Montreal, who
was assessed twenty (20) denerits and a four (4) day suspension regarding
the alleged hitting of a supervisor and for having di sobeyed instructions
from Supervi sor Paul Cunni ngham

JOI NT STATEMENT OF | SSUE:

The Uni on contends that:

On August 6, 1997 approximately 11:25 M. DeBellefeuille began his nea
period in the term nal |unch room Several mnutes |ater, Supervisor
Cunni ngham cane into the lunch roomand in an arrogant and inpolite tone,
demanded M. DeBellefeuille' s pager. The grievor responded, no, that he
was on his lunch break and he would get it after.

After a couple of demands fromthe supervisor, the grievor asked himthe
reason for his demands (the paper). The supervisor did not want to answer
t hat question and did not indicate whether or not it was urgent for himto
get the pager.

By his own testinony, M. Cunningham said "The fact that you are on your
| unch break does not interest nme since you are on conpany property."

Further to the allegations that the enployee hit his supervisor: as per
the notes of the interview, Paul Cunni ngham went behind the grievor to
take the pager without the grievor's know edge. Wen M. DeBellefeuille
felt the hand of M. Cunninghamtrying to take the pager he, in reflex,
noved the supervisor's arm away and as a result the pager fell on the
ground.

For all of the above nentioned reasons the Union requested that wages | ost
during the 4 day suspension, which was given as a disciplinary nmeasure, be
rei mbursed and that the 20 denerits unjustly inposed be stricken from M.
DeBel | efeuill e's record.

The Conpany declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY
(SGD.) R NADEAU (SGD.) P. D. MACLEOD
DI VI SI ON VI CE- PRESI DENT VI CE- PRESI DENT, OPERATI ONS

There appeared on behal f of the Conpany:



R. Dupui s - Regi onal Manager, Montreal

P. D. MaclLeod - Vice-President Operations, Toronto
D. Cardi - Manager - P&D, Montr eal
And on behal f of the Union:
R. Nadeau - Division Vice-President, Quebec
R. Pichette - Grievance President, Montreal
P- A Paradis - Wtness

S. De Bellefeuille - Grievor

AWARD OF THE ARBI TRATOR

M. DeBell efeuille was disciplined by the assessnent of 20 denerits for
i nsubordi nati on and a four day suspension for hitting a supervisor. The
Arbitrator judges that the grievance nust be allowed, in part.

G ven the facts, it is not disputed that the grievor refused to hand over
his pager to his supervisor, M. Cunningham The latter came to the |unch
room whil e the grievor was having his neal. When M. Cunni ngham asked him
to hand over his pager, M. DeBellefeuille replied that he was eating, and
that it would have to wait. It is not disputed that at that nmonent M.
DeBel | efeuil l e had his pager attached to his belt. He could have given the
pager to his supervisor w thout any inconvenience. It appears as well that
M. Cunni ngham did not reply to the grievor's question, as to why he
want ed his pager, and that M. Cunninghanis tone of voice was not the nost
di pl omati c.

Unfortunately, when M. DeBellefeuille showed hinself to be recalcitrant,
despite nunerous requests for the pager on the part of the supervisor, the
| atter edged his way behind the grievor in an attenpt to renove the pager
fromits case while M. DeBellefeuille was eating. M. DeBellefeuille felt
the presence of a hand while it was com ng behind him junmped up and
sl apped at the arm of M. Cunni ngham The pager then fell on the fl oor,
fromwhere it was retrieved by M. Cunni ngham

The Arbitrator considers that the grievor rendered hinself Iliable for
di sci pline when he refused to give his pager to M. Cunni ngham when asked
to do so. Even if it would have been advisable to explain to the grievor
why he wanted his pager, it is still a fact that the pager is the property
of the Conpany. As an enployee M. DeBellefeuille was required to hand it
over on request, with neither debate nor discussion. Even if the manner in
whi ch M. Cunni ngham addressed the enpl oyee was |acking in respect and
prof essionalism the grievor was not justified in refusing the legitimte
and reasonabl e order of his supervisor. For these reasons the Arbitrator
concludes that the twenty denerits assessed for insubordination were
justified and that this aspect of the discipline should not be disturbed.

However, a different conclusion arises concerning the suspension of M.
DeBel | efeuill e for having struck the armof M. Cunningham In attenpting
to renove the pager fromthe person of M. DeBellefeuille, in the manner
of a pickpocket, the supervisor risked provoking the non-nal reaction of a



person who feels that his physical integrity is being affronted. It is
evident that M. DeBellefeuille was surprised by the covert gesture of M.
Cunni ngham and that he sinply reacted reflexively to renove this hand
whi ch was touching him wi thout perm ssion. This is not, therefore, a
physi cal aggression on the part of the grievor, but rather a spontaneous
reaction to the thoughtless action on the part of the supervisor. For this
aspect of the event, which was ridicul ous and undignified on the part of
both adults, the Arbitrator is of the opinion that there was no cause for
di sciplining the grievor.

For these reasons, the Arbitrator orders that the four day suspension be
removed fromhis record, and that the grievor be conpensated for all wages

and benefits | ost.

June 12, 1998 M CHEL G PI CHER
ARBI TRATOR



