CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2963
Heard in Montreal, Thursday, 11 June 1998
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( UNI TED TRANSPORTATI ON UNI ON)
Dl SPUTE:

The di sm ssal of Conductor WR. Pl om sh.

JO NT STATEMENT OF | SSUE:

Conductor WR. Plon sh was di sm ssed by the Conpany on Septenber 22, 1197
"for conduct inconpatible with your continued enploynent as evidenced by
your involvenent with the witing, publishing and distribution of "The
Village Idiot" newspaper, Coquitlam B.C."

The Uni on contends that Conductor Plonm sh's ternmi nation was without just
cause for the followi ng reason: 1.) The Conpany has failed to establish
t hat Conductor Plom sh was responsible for the witing, publishing and
distribution of "The Village Idiot" newspaper. 2.) The issue of "The
Village Ildiot" newspaper was settled in 1995. 3.) Despite suspecting
Conductor Pl om sh of being involved in "The Village Idiot": newspaper in
1995, the conpany waited over two years to conduct an investigation. 4.)
The conduct of the investigation was not fair and inpartial as the
| nvestigating O ficer had prejudged Conductor Plom sh's guilt and fail ed
to ensure that the w tnesses brought into the statenent abided by the
requirenents of a fair and inpartial investigation.

The Uni on requested that Conductor Plom sh be reinstated w thout |oss of
seniority and with conpensation for all wages and benefits.

The Conpany di sagrees with the Union's contentions and has declined the
Uni on's request.

FOR THE COUNCI L: FOR THE COVPANY
(SGD.) L. 0. SCHI LLAC (SQQ. ) K. \VEBB
GENERAL CHAI RPERSON FOR: DI STRI CT GENERAL MANAGER, B.C. DI STRICT
There appeared on behalf of the Conpany:
R. V. Hanpel - Labour Relations O ficer, Calgary
M E. Keiran - Director, Labour Relations, Calgary
M G Muidie - District General Manager, Vancouver
D. A Lypka - Manager, Road Operations, Vancouver
M Hodge - Wtness
R Hnati uk - Wtness
G. Shannon - Witness
M Dougl as W t ness
And on behal f of the Counci | :



D. J. Way - Counsel, Toronto

L. 0. Schillaci - General Chairperson, Calgary

J. W Arnstrong - National President, UTU, Otawa

J. K Jeffries - Vice-General Chairperson, Cranbrook
E. Di Credico - Vice-General Chairperson, Nanai no
D. H Firnmson - Secretary, Saskatoon

W R. Plom sh - Gievor

The hearing was adjourned by the Arbitrator for continuation in July 1998.
On Wednesday July 15, and Thursday July 16, 1998:

There appeared on behal f of the Conpany:

R. V. Hanpel - Labour Relations Oficer, Calgary
M E. Keiran - Director, Labour Relations, Calgary
M G Mudie - District General Manager, Vancouver
D. A Lypka - Manager, Road Operations, Vancouver
Dr. L. Scott - Chief Medical O ficer, Calgary
C. Eichler - Manager, RCLS, Vancouver
M Hodge - Wtness
R. Hnati uk - Wtness
G. Shannon - Wtness
M Dougl as - Wtness

And on behal f of the Council:
D. J. Way - Counsel, Toronto
D. H Firnmson - Secretary, Saskatoon
J. W Arnstrong - Vice-President, UTU Otawa
J. K Jeffries - Vice-General Chairperson, Cranbrook
B. J. McLafferty - Vice-General Chairperson, Mose Jaw
M G Eldridge - Vice-General Chairperson (CNR), Ednonton
R. Shar pe - General Chairman (BC Rail), Vancouver
W R. Plom sh - Gievor

AWARD OF THE ARBI TRATOR

The di scharge of Conductor Plom sh, an enployee with 23 years' service at
the time of the Conpany's action, is the result of an investigation in
relation to the anonynous witing and publication of a newsletter entitled
"The Village Idiot". Copies of The Village 1diot newspaper were
distributed in several of the Conpany's |ocations around Vancouver and
Coquitlam British Colunbia in the |late spring of 1995. Sub-titled "News
For and About Vancouver Division Managenent"” and described as "Issue One,

Volume | - CP Rail Systen, the publication made a nunber of scurrilous
coments about various nenbers of managenent. Mst particularly, it
profiled a particul ar named nmenber of managenent as "Village Idiot of the
week", and suggested that he is a paedophile. Oher parts of the

newsl etter nmake inmmture and sophonoric references to other managers,
generally subjecting them to personal insult and ridicule. For exanple,
one is referred to as "Fat Roger", while another is referred to as
“"No-Brain". Two named managers are described as having conpeted for



"ass-hol e of the nonth".

Clearly, by any standard, the publication of The Village Idiot is of
itself a gross inpropriety deserving of the nost serious neasure of
discipline. It represents a malicious and cowardly attack upon both the
Conpany and its managers in a way which is clearly unacceptable in any
i ndustrial enterprise.

M. Plomsh was discharged following a disciplinary investigation
conducted in the summer of 1997, after the obtaining of certain enployee
statenents by the Conpany in relation to the authorship of The Village
ldiot. As a result of the investigation the Conpany cane to the concl usion
that M. Plom sh, who was on a conpensabl e | eave of absence at the tine of
the publication of the anonynmous newsl etter, was its author, and on that
basi s discharged himfrom service. In these proceedings M. Plom sh denies
t hat he had any involvenment with the publication of The Village Idiot. H's
bargai ning agent further alleges that the publishing of the newsletter had
been previously settled in 1995, that the Conpany in any event waited too
long to conduct the investigation and that the investigation was not
within the standards of fairness and inpartiality required by the
col l ective agreenent.

Upon a careful review of the entirety of this file and the evidence pl aced
before the Arbitrator, which is extensive, | cannot sustain any of the
posi ti ons advanced by the Council in this case. Critical to the resol ution
of the nmerits of this dispute is the conflict in evidence between the
grievor and Conductor Mtch Hodge, the Treasurer of Local 422 at the tine
of the publication. The evidence of M. Hodge, given both in the Conpany's
i nvestigation process and before the Arbitrator, is that he and fell ow
enpl oyee, Loconotive Engineer Al MIller, nmet M. Plom sh during their
cof fee break at the New Westm nster Quay Restaurant at a tinme which M.
Hodge estimates to have been several days in advance of the publication of
The Village lIdiot. M. Hodge relates that M. Plom sh then produced a
printed copy of The Village Idiot and showed it to him He relates that
upon reading it, and noting that its letterhead made reference either to
the United Transportation Union, or to its Local 422, he immediately
stated to M. Plom sh that the newsletter could not be issued under the
name of the Union or its Local. He states that he further inquired of M.
Plomsh as to whether he had "run this by" the Union's GCeneral
Chair-person, M. Lou Schillaci. He says that M. Plom sh | aughed at t hat
suggestion, stating that M. Schillaci would never condone the paper. M.
Hodge states that he briefly showed the publication to M. MIler, who
glanced at it and returned it to him According to M. Hodge it was a few
days later that the same docunent, wi thout the |etterhead reference to the
Union or its Local 422, appeared on the Conpany property.

Consi derabl e ot her evidence was adduced before the Arbitrator, sone of it
for the purpose of suggesting that a conspiracy existed anong officers of
Local 422 to rid thenmselves of M. Plom sh. It is common ground that M.
Pl omi sh occupi ed the position of Legislative Representative for the |ocal,



and that his chanpioning of certain grievances within the workplace,
notably a sexual harassnment conplaint made against one of the union's
| ocal officers, had placed himin a position of antagonismin relation to
certain individuals wthin the Union's | ocal executi ve. In the
Arbitrator's view little of substance can be concluded fromthe evidence
relating to those antagoni sms, save perhaps to say that nmanagenent of the
| ocal appears to be in sonme need of attention.

The record before the Arbitrator discloses that the testinony of M.
MIller, given during the course of the Conpany's investigation, generally
corroborates the account given by M. Hodge with respect to the coffee
break nmeeting with M. Plom sh, estimated to have occurred in or about
early June of 1995. The fact that the Conpany's investigation did not
occur for some two years after the fact is explained by the late
di sclosure of M. Plomsh's alleged involvenment in relation to the
newsletter. This energed only during the course of the Conpany's
investigation into the sexual harassnment conplaint of an enpl oyee nade
agai nst a menber of the Union's |ocal executive. It seens that during the
course of the Conpany's investigation of the sexual harassnment conplaint a
Union officer placed in evidence a letter received internally, addressed
to the Union executive, alleging that M. Plom sh was the author of The
Village ldiot and seeking his resignation from the executive. In the
result, the investigation only materialized when the letter in question
eventually came to the attention of M. Lypka, the Conpany's Manager of
Road Operations. In the circunstances, it appears to the Arbitrator that
t he Conpany acted expeditiously as soon as it had reasonable grounds to
suspect M. Plom sh. This is not, in ny view, a circunstance in which it
can be alleged that the Conpany was lax in the enforcenent of its rights
by not conducting an investigation previously, as it had no prior basis of
i nformation on which to do so.

Nor can | accept the suggestion of the Council that there had ever been
any settlenment in relation to the publication of The Village 1diot
newsl etter. The Council's position in respect of a prior settlenent is
based on the settlenent of a separate conplaint of an unfair |[|abour
practice pursuant to section 97(1) of the Canada Labour Code filed with
t he Canada Labour Rel ati ons Board, a dispute apparently triggered by the
Council's objection to the renpval by the Conpany of a copy of a Local 422
newsletter froma glass case on work prem ses where such publications are
normal ly displayed. It does not appear disputed that the Conpany did
renove the newsletter, although it appears that it was subsequently
re-posted. In any event, the parties resolved the Labour Board conpl ai nt
by a brief statenent of settlenent signed June 1, 1995 which includes the
foll ow ng:

On the foregoing basis, both parties agree that this disposes of this
matter in its entirety and the conplaint before the CLRB is w thdrawn.

M. Plom sh contends that the issue of the earlier anonynous newsletter,
entitled The Village Idiot, was sonehow finally resol ved by the inclusion



of the phrase "this matter in its entirety". That, he subnmts, would flow
from the fact that there was sone discussion of The Village |Idiot
newsl etter within the context of the Conpany's actions in renoving the
subsequent legitimte Union newsletter. | see no rational substance to
t hat argunent. The fact that The Village Idiot newsletter may have been
referred to as explaining the notivation of the Conpany in renoving a
subsequent Uni on newsletter fromits position of display is neither here
nor there for the purposes of understanding the settlenent of the dispute
bet ween the Council and Conpany before the Canada Labour Rel ati ons Board.
At best, the belief of M. Plom sh that the matter of The Village Idi ot
newsl etter was sonmehow closed by the subsequent dispute is tortured and
fanci ful, and cannot be sustained by this Arbitrator.

The final Council objection relates to its allegation that the Conpany's
i nvestigation was not conducted in a fair and inpartial manner. Anong its
contentions in that regard is that the investigating officer, M. Lypka,
was "intimately involved" wth the subject matter of the grievor's
di sm ssal. Specifically, it is contended that because M. Lypka is the
officer who received a copy of the internal Union letter seeking M.
Pl omi sh's resignation fromthe | ocal executive, dated February 25, 1997,
and that he had discussions with certain of the authors of the letter, he
could not chair the investigation in a fair and inpartial nmanner.
Additionally, it is alleged that M. Lypka violated the standards of the
coll ective agreenent provisions governing disciplinary investigations by
allowing two other enployees to remain present as observers throughout the
investigation, with the opportunity for thenselves to introduce evidence
and question w tnesses. Further allegations are mde in relation to
certain rulings made by M. Lypka and the fact that on occasion the
i nvestigation was disrupted by outbursts of other persons made agai nst M.
Plom sh. It is also suggested that because the actions of M. Lypka are
called into question in the sexual harassnent conplaint which M. Plom sh
was involved in processing, he would be in a biased position with respect
to the investigation of the grievor.

After a careful review of the evidence the Arbitrator can see no substance
to any of these allegations. Firstly, it nmust be appreciated that M.
Lypka found hinself faced with an extremely conplex and sensitive
i nvestigation. The charges being nade against M. Plonish, if they were
fal se, could easily result in a serious degree of discipline being |evied
agai nst the Union officers who made them t hrough their authorship of the
internal Union letter seeking M. Plom sh's resignation, which letter
ultimately came into the possession of M. Lypka. The fact that M. Lypka
was the person who received the letter, and that he had certain verifying
conversations with its authors before undertaking the investigation does
not disqualify him from conducting the proceedings. Obviously it is
appropri at e, and arguably necessary, for a person contenplating
instituting a disciplinary investigation to make such prelimnary
inquiries as are necessary to determining that there is indeed sufficient
substance to justify such a step. | amsatisfied that the invol vement of
M. Lypka in the receiving of the letter of conplaint in respect of M.



Plomi sh, and his brief prelimnary inquiries of the authors of that
letter, do not violate the standards of a fair and inpartia
investigation, and did not place him in a position of bias or
pre-judgenent.

| consider next the question of the attendance and participation of the
two other enployees in the investigation proceedings. As M. Lypka
expl ai ned, he felt it appropriate that two enpl oyees, who were authors of
the internal Union letter of conplaint made against M. Plom sh, be
allowed to remain present during the investigation. By his reckoning, if
t he charges against M. Plom sh should prove to be false, at a mninmmthe
enpl oyees in question would beconme liable to a serious degree of
di sci pline thensel ves. |Indeed, M. Lypka took guidance froma prior award
of this O fice, CROA 1937, and his own interpretation of the collective
agreenment which, on its face, within the text of article 82, nakes
reference to enpl oyees being pen-nitted to be present at an investigation
when evidence is given which may have a bearing on their ultimte
responsibility. Wile the Arbitrator mkes no coment as to the
correctness of M. Lypka's interpretation, | am satisfied that in the
circunmstances his actions were in good faith, that they did not in any
event prejudice the rights of M. Plom sh, who had the fullest opportunity
to hear all allegations against himand present his own rebuttal evidence.
There was no departure in any aspect of the proceedings from the
fundanental standards of fairness and inpartiality provided within article
82 of the collective agreenent. For the reasons related, the Arbitrator
can sustain none of the procedural objections raised by the Council.

As to the nmerits of the grievor's alleged authorship of The Village Idiot,
| accept w thout reservation the evidence of M. Hodge, corroborated in
part by M. MIller, as establishing the grievor's responsibility for the
publication. M. Hodge was a fair and candid w tness whose testinmony was
given carefully and credibly. Wiile it may well be that M. Plom sh has
enemes within the Union's executive, | amsatisfied that the testinony of
M. Hodge is untainted in that regard, and is to be believed.

Tragically, this grievance reveals a serious act of malicious defamation,
which in the Arbitrator's opinion justifies the ultimte disciplinary
sanction of discharge. While the grievor is a |long service enployee of
relatively senior years, he does not have an unblem shed disciplinary
record. Part of his record includes recent findings by this Ofice that he
made unprof essional and defamatory comrents about another conductor to
menbers of the public on the passenger train to which he was assigned
(CROA 2956). In the instant case, as noted above, the Arbitrator is
persuaded that the evidence of M. Hodge is to be preferred to that of M.
Pl om sh. On the strength of that testinony | am satisfied, on the bal ance
of probabilities, that M. Plom sh was the author of The Village Idiot
newsl etter, and that his discharge for such an egregious action was
appropriate, and should not be disturbed.

For all of the foregoing reasons the grievance is disnissed.



Sept enber 4, 1998 M CHEL G PI CHER
ARBI TRATOR

SUPPLEMENTARY AWARD TO CASE NO. 2963

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

The award herein issued on Septenber 4, 1998. It concluded that the
grievor, M. Walter Plom sh, did engage in grossly inproper m sconduct by
anonynmously publishing a newsletter containing extrenely negative
comment s, including sexual innuendo, in relation to a specifically naned
supervisor, as well as insulting and degrading references to other
manager s.

The record discloses that M. Plonmsh nmade a conplaint to the Canada
Labour Relations Board with respect to certain alleged unfair |[|abour
practices by the Conpany in relation to the term nation of his enploynent.
In a menorandum dated April 7, 1998 the parties agreed to adjourn the
matters before the Canada Labour Rel ations Board and to have the issues
relating to alleged unfair |abour practices heard and di sposed of by this
Office. The docunent reads, in part, as follows:

NOW THEREFORE, | T | S HEREBY AGREED THAT:

I . The arbitrator oil the Canadian Railway Office of Arbitration
shal | have jurisdiction over the anti-union aninmus allegations raised
in the grievance concerning the dism ssal of the conplainant. The
Respondent further agrees specifically that it will not object to the
arbitrator's jurisdiction over such allegations.

5. The parties shall not attenpt to progress the above-described
conplaint to the Board again unless the arbitrator refuses the
jurisdiction described in paragraph | above. The parties further
specifically agree that if the arbitrator seizes jurisdiction over the
anti-union aninmus allegations raised in the grievance, the decision of
the arbitrator shall be final and binding on these allegations and the
parties agree that the Canada Labour Relations Board will be asked by
t he Respondent, with consent of all parties, such consent being hereby
given, to refuse to hear and determ ne the conplaint in accordance
with s. 98(3) of the Canada Labour Code.

In the award whi ch issued on Septenber 4, 1998 the Arbitrator did not nake
specific nmention of the issue of anti-union aninus. That was by oversight,
given the extent to which the award concentrated upon the evidence
relating to the grievor's gross m sconduct, which was highly unusual in
its nature, and the conclusion that the Conpany had anple just cause for
his term nation. The Council now requests that the Arbitrator conplete the
unfair |abour practice aspect of the award, given that the grievor appears
to be taking the position that the anti-union aninus question was not



consi dered and di sposed of by the Arbitrator.

It is well settled that a board of arbitration can retain jurisdiction to
conplete any aspect of an award. It is further established that, in
keeping with the decision of this Ofice in CROA 1861, the arbitrator of
t he Canadian Railway Office of Arbitration is deened to always retain
jurisdiction in matters before him even though there may be no specific
statenment to that effect within the body of the award. CROA 1861 reads, in
part, as follows:

It is well settled that boards of arbitration should conduct their
proceedings in furtherance of the statutory purpose of settling the
substance of | abour disputes during the termof a collective agreenent,
and shoul d avoid an unduly technical approach to procedures and renedi es
(see Blouin Drywall Contractors Ltd. (1973) 4 L.A. C (2d) 254 (QOShea),

affirmed on judicial review 57 D.L.R (3d) 199 (Ont CA.)). The Canadi an
Rai l way O fice of Arbitration was established for the purpose of providing
a relatively informal and expeditious systemof arbitration to serve the
enpl oyers and unions within the railway industry in Canada. The format of
t he hearing, the extensive use of docunentary evidence and the generally
abbrevi ated reasons for the Arbitrator's decisions have all evolved in
furtherance of that goal. As reflected in the prior awards of this Ofice,
t he general understanding and expectation has been that the Arbitrator
retains jurisdiction in any case for the purposes, if necessary, of
finally disposing of any issue, such as conpensation, which may not be
dealt with in detail in the original award. Wile in the normal stream of
ad hoc arbitrations outside this Ofice, it is normal for boards of
arbitration to expressly state that they retain jurisdiction in respect of
any aspect of a particular grievance, for many years such statenments were
not made within the context of the awards issuing from this O fice

Not wi t hst andi ng t he absence of any such statenent, however, it appears to
have been the consistent view of the parties and the Arbitrator that

jurisdiction does continue in respect of the conpletion of any award.

| amtherefore satisfied that I amnot functus officio with respect to the
i ssue of anti-union animus in this matter. At the request of the Union,
and in light of the subm ssions received fromthe Conpany and M. Plom sh,
| consider that | have full jurisdiction to conplete and clarify the award
in respect of the matter of anti-union aninus. It is ny finding and
decl aration that there is no evidence whatsoever in any of the materi al
whi ch would sustain a finding of anti-union animus on the part of the
Conmpany with respect to its decision to institute a disciplinary
i nvestigation of M. Plom sh and, eventually, to term nate his services
for grossly inproper conduct. Wile the evidence does disclose that M.
Plom sh held office within the Union executive, there is sinply no
meani ngf ul evidence to suggest that the Conpany sought, directly or
indirectly, to limt his union activities or to threaten or visit actual
reprisals upon himfor any involvement he may have had in the activities
of his trade union. Even if it is considered that the burden of proof on
this aspect resides in the enployer, | am satisfied, beyond any doubt,



that the evidence falls short of establishing any violation of sections
94(1)(a), 94(3)(a)(i) and 94(3)(a)(iii) of Part 1 of the Canada Labour
Code. | am satisfied that the Conmpany did not involve itself in
interference with the admnistration of the trade wunion or its
representation of enployees. It did not refuse to enploy or continue to
enploy M. Plom sh by reason of his union activities or by reason of his
possi bl e invol vement in proceedi ngs under the Canada Labour Code. In the

result, to the extent that I amgranted jurisdiction by the agreenment of
the parties in the nmenorandum of agreenent dated April 7, 1998 1 hereby
determne that the conplaint of M. Plomsh in relation to alleged
viol ati ons of section 94 of Part | of the Canada Labour Code nust be
di sm ssed.

April 19, 1999 M CHEL G Pl CHER

ARBI TRATOR



