CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2965

Heard in Montreal, Tuesday, 14 July 1998 and Wednesday, 12 August 1998
concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

The unjust discharge of M. T. Quellette for registering a positive
readi ng on his Cctober 6, 1997 nedical.

BROTHERHOOD' S STATEMENT OF | SSUE:

The Brotherhood contends that: (1) The discipline of discharge is too
severe. (2) M. Quellette is not a user of drugs, socially, nor dependant
on. (3) M. Quellette was a victimof second hand snoke due to being at or
near where cannabis was used on two occasions, just before being tested on
Cct ober 6, 1997. (4) M. CQuellette's ng/mM imunoassay test was bel ow the
standard screening levels. (5 M. CQuellette tested negative in his
previ ous nedical and also tested negative in two subsequent tests taken
shortly after his Cctober 6, 1997 nedical. (6) M. Quellette was aware of
the rules pertaining to the use of drugs, but not of the consequences of
bei ng around where cannabis was bei ng used (snoked).

The Brotherhood requests that M. Quellette be reinstated wth full
seniority and benefits, and full conpensation for |ost wages.

DI SPUTE:

The discharge of M. T. Quellette for registering a positive reading on
his followup medical on 6 October 1997 in accordance wth his
rei nstatenment agreenent dated July 28, 1997.

COVPANY' S STATEMENT OF | SSUE:

M. T. Quellette was discharged fromthe Conpany on Cctober 26, 1995.
The Conpany and the Brotherhood net and agreed to reinstate M. Quellette
under a standard |ast-chance reinstatenment contract which M. Quellette
signed effective July 28, 1997. In accordance with the reinstatenent
contract, M. Quellette returned to service with CN and was subsequently



required to report for a followup/nonitoring nedical appointnment on
Oct ober 6, 1997.

M. Quellette's urine sanple was verified positive for cannabis. As a
result, the Conpany held an enpl oyee investigation and M. Quellette was
di scharged on Novenber 3, 1997 for violating his reinstatenent contract.

The Brotherhood contends that the assessnment of discharge was excessive
and unwarr ant ed.

The Brotherhood requests that M. Quellette be reinstated, with ful
seniority and benefits and conpensation for all |oss of wages.

The Conpany has denied the Brotherhood's contentions and declined the
Br ot her hood' s request.

FOR THE BROTHERHOOD

(SGD.) R F. LIBERTY SYSTEM FEDERATI ON GENERAL CHAI RVAN

FOR THE COVPANY:
(SGD.) J. TORCHI A
FOR: SR. VI CE- PRESI DENT. LI NE OPERATI ONS

CROA 2965

There appeared on behalf of the Conpany:

J. Col eman - Counsel, Montreal

R. MacDougal | - Counsel, Montrea

Dr. E£E Wllette - Wtness

S. Bl acknore - Labour Rel ations O ficer, Ednonton

J. Pasteria - Manager, Labour Rel ati ons, Montreal
And on behal f of the Brotherhood:

R F. Liberty - System Federation General Chairman, W nnipeg
J. Dutra - Federation General Chairman, Ednonton

D. Brown - Sr. Counsel, Otawa

P. Davi dson - Counsel, Otawa

Dr. L. A Pagliaro- Wtness, Ednonton

S. Crawford - Local Chairman

J. Brar - Local Chairman

Wn J. Brehl - Local Chairman

S. Northam - Local Chai n-nan

AWARD OF THE ARBI TRATOR

This arbitration concerns a grievance agai nst discharge for registering
a positive drug test, an alleged violation of a "last chance" contract of
re-enploynent follow ng an earlier discharge of the grievor. The grievor,
M. T. Quellette, maintains that his positive drug test was caused by the
passi ve inhal ati on of secondary narijuana snoke, and deni es havi ng snoked
cannabis or otherwise violating the terms of his contract of



re-enpl oynment. The Brotherhood seeks the reinstatenent of the grievor into
his enpl oyment with full conpensation for wages and benefits | ost.

M. Quellette was first enployed by the Conpany in May of 1980. A
resident of Ednonton, he worked in the Maintenance of WAy forces of the
Conpany in Alberta, and was enployed on a project near Edson at the tine
of the incident giving rise to his discharge. At the time of his discharge
he was under the terns of a re-enploynent contract signed follow ng an
earlier ten-nination. M. Quellette had been previously discharged by the
Conpany on October 26, 1995 for falsifying Conpany records, operating a
Conmpany vehicle without a valid driver's |licence and causi ng damge to a
Conpany vehicle. It does not appear disputed that the grievor's driver's
permt had at that point been suspended as a result of inpaired driving
convi ctions.

As the grievor's initial discharge proceeded to arbitration the parties
negotiated an agreenent for his reinstatement. The terns of the
reinstatement were reduced into a witten contract dated July 28, 1997.
That contract, agreed to by both the grievor and the Brotherhood,
provides, in part, as follows:

I . You nust agree to be nedically exam ned, including tests for
drug/ al cohol abuse prior to reinstatement. You nust agree to
unannounced tests for drug/al cohol use for a mninmum of five years
fromthe date of return to service.

2. If you do not pass the reinstatenent nedical, including
drug/ al cohol testing, you will no
| onger be considered for reinstatenent and your file will be cl osed.

3. You nust agree to nonitoring as prescribed by MedCan and CHC for a
m ni mum period of 5 years with release of information for the Chief
Medi cal Officer of the Conmpany to di scuss ongoi ng progress.

4. At all times you will be expected to fully conply with the
requirements of the policy to prevent workplace al cohol and drug
problenms and CROR General Rule G as a condition of enploynment
i ncl udi ng conpl ete abstinence from al cohol and illicit drugs.

5. Wile enployed by CN Rail, should you fail to abstain from drug
and al cohol use, and/or fail to conmply with the full conditions of
this contract, you will be discharged fromthe Conmpany and will not
be considered for reinstatenent.

M. Quellette returned to service under the ternms of the above contract
effective August 3 1, 1997, after passing the required nedical
exam nations. On October 3, 1997 he was instructed to report for a
monitoring test with
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MedCan on Monday, October 6, 1997. The grievor attended and provided a
urine sanple for analysis. The test was returned positive for
cannabi noi ds. Measured by GO/ MS the grievor's cannabi noid concentration
was reported at 24.6 ng/m (nanogranms per millilitre).

During the course of the Conpany's disciplinary investigation M.
Quellette related that he believed that his positive drug test was the
result of inhaling second-hand marijuana snoke. Specifically, he states
that on the Friday evening of October 3, 1997, following his return to
Edmont on from Edson, he drove two friends to a Rolling Stones concert,
al t hough he did not hinself attend. He relates that each of them snoked a
joint, one of marijuana and one of hashish, in the car on the way to the
concert stadium Secondly, he states that on the follow ng evening,
Sat urday, October 4, 1997, he attended a party at a private residence
where he estimtes that of the approximately fifty people who attended the
party, as many as one-third were snoking marijuana. He denies snoking
marij uana on that occasion, but suggests that his positive drug reading
woul d have been influenced by the passive inhalation of cannabis on that
further occasion.

The Conpany refused to accept the grievor's explanation of his positive
drug test. Rather, it accepts the explanation provided by its Chief
Medical O ficer, Dr. Ronald M Dufresne. In an extensive letter of
expl anation in relation to M. OQuellette's positive drug test, Dr.
Dufresne wote to Conpany officers an opinion which reads, in part, as
fol |l ows:

The nost common expl anation received by an MRO when an individual is
informed of a positive result for marijuana is second-hand snoke and
rock concert. This explanation was tested many tinmes and
unfortunately, does not stand the test of research, particularly for
one good reason.

VWi | e nost people are used to results of tests provided the anount of
a given substance in a specinmen analysed, with Drug Testing in the
wor kpl ace done according to U S. regul ated standards, cut-off val ues
render the eventuality of a positive workplace drug test inpossible
for a non-marijuana user. In fact, a test is always considered
negative unless the substance which the test intends to find is
present in two different types of test and at |evels equal or above
two concentrations: 50 ng/m for the screening i nmunoassays test and
15 ng/m for the confirmation GC/MS test. Therefore, when we way that
sonmeone tests negative, it does not nean that the specinmen is wthout
any of the searched substance. However, when a test is declared
"verified positive" it nmeans that there was nore than the cut-off
val ues in the specinmen. These cut-off values were established, anpng
ot her reasons, to elimnate the possibility of obtaining a positive
result on an individual passively inhaling the snmoke of marijuana



snmokers in bars, hones, cars or rock concerts. To substantiate this
| ast statenent, | would |like to propose an excerpt from a nedica

publication on reasons other than illicit drug for a positive drug
test in the workpl ace:

It was concluded from these studies that although it is true
t hat passive inhalation of marijuana snoke results in absorption
of small anounts of cannabinoids in the body, the |levels would
not be enough to cause urine specinens froma non-narijuana user
to test positive using a screening cutoff concentration of 50
ng/ m, which is currently mandated under the federal guidelines
for a drug-free workpl ace.

In addition, passive inhalation wunder normal, realistic
conditions cannot result in a urine concentration of 15 ng/m of
-THC-9-COOH netabolite wusing GCMS as the confirmation
techni que. 2

2 Mhnoud A. El Sohly, Alan B. Jones: Drug Testing in the
Wor kpl ace: Could a Positive Test for One of the Mandated Drugs
Be for Reasons Other Than Illicit Use of the Drug?, Journal of
Anal ytical Toxicol ogy, Vol. 19, COctober 1995, P. 450-458

M CQuellette's urine specinen of 6 October 1997, had a | evel of nore
than 20 ng/m in this |ast test.

Concl usi on:
/| CROA 2965

The test on the urine specinmen provided by M. Quellette on 6 Cctober
1997 remains verified positive and is not due to passive inhaling.

In addition, as this individual tested negative on 01-VIII-1997, the
consunpti on of Cannabi noi ds t ook place between this date and the date
of 06 Cctober 1907.

1 amready to support and make the necessary arrangenents for the
defense of this opinion even at
t he highest court in the Country, if it is necessary.

(original enphasis)

It appears that when M. Quellette was made aware of his positive drug
test, on COctober 10, 1997, he made personal arrangenments for further drug
testing to be perfornmed. Subsequent drug tests were perforned on M.
Quel lette, albeit by a private nedical |aboratory not connected to the
Conpany, on OCctober 12, 1997, six days after his failed test, and on
Cctober 17, 1997 el even days after his failed test. Both tests resulted in
negative readi ngs for cannabi noids.



The sole issue in this dispute is entirely factual. It is whether the
grievor did in fact deliberately consunme marijuana, contrary to the terns
of his reinstatenent contract of enploynment. If it should be established,
on the balance of probabilities, that he did consune narijuana, he is
plainly subject to discharge for violation of +the terns of his
rei nstatenent agreenent. G ven the inportance of such arrangenents as a
final "l ast chance” i nstrunent for disciplinary rehabilitation,
arbitrators do not lightly interfere with the consequences of their
violation, and I would not be disposed to do so in the instant case. (See
CROA 2595, 2632, 2704, 2743 and 2753.) The issue then becones whet her the
positive drug test reading registered for M. Quellette can be viewed as
equally consistent with passive or second-hand snoke inhalation, or
whet her, on the bal ance of probabilities, the positive drug reading is
nore consistent with conscious and deliberate direct consunption of
cannabis on his part.

The Arbitrator was presented with extensive expert testinony relating to
drug testing and passive smoke inhalation. Dr. Robert E. Wllette,
President of Duo Research Inc., testified on behalf of the Conpany. A
doctor in phannaceutical chemstry, Dr. Wllette has extensive experience
as a researcher and consultant in the field of drug testing in the United
States. As chief of the Research and Technology branch, Division of
Research of the National Institute on Drug Abuse from 1975 to 198 1, Dr.
Wllette was involved in the earliest imuno-assay tests devel oped for
drug detection. He was al so involved as a consultant in establishing drug
testing standards for the U S. Navy, standards which substantially
influenced the drug testing standards eventually adopted by the U S
federal Wement for general application. He is also acknow edged as a
contributing consultant in at |east one mjor clinical study of the
passi ve inhal ati on of marijuana snoke.

The expert witness called by the Brotherhood is Dr. Louis Anthony
Pagliaro. Dr. Pagliaro has doctorates in both pharmacy and educationa
psychol ogy, and is currently a tenured professor of pharma-psychol ogy in
t he pharnmacol ogy department of the University of Alberta.

The difference in the expert opinions provided by the parties rel ates,
obviously, to the conclusions to be drawn from the positive drug test
registered by M. Cuel | ette, conbined with his account of the
circunst ances surroundi ng what he alleges was the passive inhalation of
cannabis smoke. Dr. WIllette maintains that the facts discl osed, nmeasured
agai nst the standards of scientific tests conducted with respect to the
passive inhalation of marijuana, anply support the conclusion of the
Conpany that M. Quellette in fact consuned marijuana directly, and that
his positive drug test is not the result of passive inhalation. Dr.
Pagl i aro, on the other hand, stresses that the sane scientific data relied
upon by the Conpany's expert witness confirnms that the passive inhalation
of cannabis smoke can result in readable |evels of cannabinoids in urine
sanples, and that in fact a positive drug test does not, in any event,
di scl ose anything about the origins or method of travel into the body's



system of the cannabinoids which are the basis of a particular test
readi ng.

The followi ng two paragraphs, taken fromthe brief filed at the hearing
by the Brotherhood, fairly outline the nature of the drug testing
procedure for cannabi noids, and narrow the issue in the instant case, by
elimnating any questions as to the accuracy of the drug test and any
guestions relating to the chain of custody of the grievor's urine sanples:

The drug testing procedure for carinabinoids involves two separate

procedures. The first test is known as an i mmunoassay test and is a
prelimnary screening test. It is designed to identify the presence
of cannabi noids or their netabolites and uses a cut-off threshold of
50 ng/m . A positive reading on this test may indicate the presence
of cannabi noi ds but may al so be caused by other
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chem cals. Thus a second and nore precise test is utilized to either
verify or discount a positive reading fromthe i munoassay test. The
second test is known as a "Gas Chromatography with Mass Spectronetry”
(GC/ MS) test. The cut-off level for this test is the nore famliar 15
ng/m standard. For both tests standard collection and signing
procedures are enployed to ensure integrity in the chain of custody.

As noted above, M. Quellette's GO/ M test result was 24.6 ng/m . The
Br ot her hood does not dispute the accuracy of the GC/MS test result
from October 6, 1997 nor do we raise any chain of custody issues.
Rat her, the Brotherhood disputes the accuracy of the Conpany's
assunption that the only possible explanation for this test result is
the grievor's direct and willful consunption of illicit drugs.

There is little dispute as to which are the nost inportant recognized
studies in the area of drug testing and second-hand marijuana snoke. The
follow ng research papers were filed before the Arbitrator and spoken to,
in varying degrees, by the expert w tnesses:

Perez- Reyes, Di Guiseppi, Mson, & Davis: Passive |Inhalation of
Mar yuana Snoke and Urinary Excretion of Cannabinoids (Vol. 34 No. 1,
Clin. Pharma. Thera., July 1983)

Law, Mason, Moffat, King & Marks: Passive I|nhalation of Cannabis
Snoke Q Pharm Pharmacol. 1984, 36:578-58 1)

Mor | and, Bugge, Skuterud, Steen, Wethe & I (jeldsen: Cannabinoids in
Bl ood and Urine After Passive Inhalation of Cannabis Snoke (Journal of
Forensic Science, JFSCA, Vol. 30, No. 4, COct. 1995, pp 997-1002)

Cone & Johnson: Contact Hi ghs and Urinary Cannabi noi d Excretion After



Passive Exposure to Mar~uana Snoke (Clinical Phar macol ogy
Ther apeutics, Vol. 40, No. 3, Septenber 1986)

Cone, Johnson, Darwi n Yousefenjad, Mell, Paul & Mtchell: Passive
I nhal ation of Mar~uana Snpke: Urinalysis and Room Air Levels of
Del t a- 9- Tet r ahydr ocannabi nol (Journal of Anal ytical Toxicol ogy, Vol.
11, May-June 1987)

Mul 6, Lomax & Gross: Active and Realistic Passive Mar~uana Exposure
Tested by Three |Immunoassays and GCIMS in Uine (Journal of
Anal ytical Toxicol ogy, vol. 12, May/June 1988)

Dr. Wllette spoke to the nmethods utilized and concl usions drawn from
t he above-noted studies. It does not appear disputed that the study nost
generally recognized as authoritative in the field is the final experinment
performed by Dr. Cone, and others, under the sponsorship of the Addiction
Research Center and the Navy Drug Screening Laboratory, the study in which
Dr. Wllette is acknow edged for his advice and consul tation.

The nmost recent Cone study involved seven subjects, five of whom were
drug-free mles with a history of marijuana use and two of whom were
drug-free males with no history of marijuana use. In part, the first five
subj ects were exposed under double-blind conditions to the snoke of
si xteen marijuana cigarettes for one hour per day for six days, in a snal
confined room described as the equivalent of a bathroom A second
exposure study was then perforned using four marijuana cigarettes for six
days under the sane conditions, with one day of placebo nmarijuana snoke
exposure preceding and foll ow ng the actual exposure. The third exposure
study was perfornmed on the two subjects with no drug use history. They
were exposed to the snoke of sixteen nmarijuana cigarettes in a small
encl osed room under simlar conditions, over a period of six days. Room
| evel concentrations of delta-9tetrahydrocannabinol (THC), the major
psycho-active constituent of marijuana snoke, were nonitored throughout
the experinents. The experinment was conducted on one occasion with the
door of the room being open, while on all other occasions it was cl osed.
The strength of marijuana used was descri bed as 2. 8% THC.

As can be determ ned fromthe Cone study, passive exposure to the snoke
of sixteen marijuana cigarettes in a small enclosed area did, in sone
instances, result in positive drug tests. As Dr. Wllette stresses,
however, none of the subjects in the Cone study registered positive for
cannabi noids two days after their |ast exposure to the passive nmarijuana
snmoke. In other words, all of the subjects showed cannabi noi ds bel ow t he
first screening level of 50 ng/mM wthin 48 hours of their exposure to the
si xteen cigarettes burned in a bathroomsized sealed room Dr. Wllette
conpares that situation to the grievor's, who did score over 50 ng/nml in
the screening test, and 24 ng/m in the GC/MS test, which exceeds the 15
ng/mM threshold for a positive test, and submts that the [|evel of
cannabi noi ds
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found in M. Quellette, after a day and a half from the supposed

consunption, is indicative of direct consunption and inconsistent with
passi ve inhal ation.

Dr. Wllette also points to the fact that substantial drops in anbient
THC | evel s were recorded during the Cone experinent when the door to the
room was opened. Dr. Wllette stresses that in the Cone Study |eaving the
door of the experinmental room open caused a dramatic reduction in THC
concentrations in the air in the room said to be in the order of a 90%
drop. The Cone study denpnstrates that when two persons snoked four
marijuana cigarettes in the roomwth the door open, in the presence of
t hree passive inhalers, the roomair THC content, and the estimted THC
i nhal ed by the subjects could only be read at negligible anmobunts. After
fifteen mnutes with the door open the THC content in the air of the room
was registered at 0.03 units, as conpared to 1. 168 with the door cl osed.
Those observations, according to Dr. Wllette, are significant in the
instant case given that the grievor testified that the front and back
doors of the house were open during the party he attended on the Saturday
ni ght, and that at |east one wi ndow of the car in which he transported the
two individuals on the Friday night was al so open.

Dr. Pagliaro does not take issue with the studies relied upon by Dr.
Wllette, although he cautions that they do tend to confirm that second
hand snoke can yield positive test results under certain circunstances,
and that in the opinion of the researchers thenselves caution is advised
when dealing with the results of drug tests in attenpting to determ ne
whet her they are the result of passive or direct inhalation. He also
stresses the personal variables anmong the subjects in the experinent
perforined by Dr. Cone, noting the varying inpact of such factors as the
overal | size, weight, body fat content, liver function and |ung function
of the subjects, as well as the specific gravity of their urine.

Dr. Pagliaro argues that there is an area in which it is inpossible to
deci pher the difference between a nonsnoker who has absorbed passive
mar i j uana snoke and an active snoker, based on positive drug tests. By way
of explanation, he produced a drawing of two inverted bell curves, one
representing non-marijuana snokers, and the other representing marijuana
smokers, wth the horizontal axis representing the positive GC/ M
cannabi noid readings in the range of 20 to 800 ng/m . He submts that
there is a point at which the bell curves intersect, and that within that
area it is difficult to determ ne whether a reading, for exanple, in the
range of 20 ng/m can reliably be seen as the high end |evel of passive
exposure of a non-snoker or the Iow end |level of direct exposure of an
active snoker.

Dr. Pagliaro also stresses the factor of THC concentration as it m ght
i npact on the value of the Cone experinent. He notes that in nost of the



ol der studies, including the Cone study, the THC levels utilized were in
the .order of 1% to 3% Based on his understanding, gained in part from
police | aboratories with which he is in occasional contact, marijuana now
avail able on the streets is believed to have a THC content ranging from 8
to 20 per cent, and that hashish can be in the range of a 20 to 60 per
cent THC content.

Under cross-exam nation Dr. Pagliaro did not dispute the suggestion that
if the window of the car in which M. Quellette found hinself was open
that would significantly reduce the amount THC in the anbient air of the
vehi cl e.

Called in reply testinony, Dr. WIllette took strong issue with the
doubl e bell curve theory advanced by Dr. Pagliaro, stating that in his
opi nion the two bell curves would not in fact overlap. Stressing that the
house described by the grievor, of which the doors were open during the
Saturday night party, is sone sixteen tines |larger that the bathroomsized
roomutilized in the Cone study, Dr. Wllette reaffirnmed his rejection of
the theory of passive inhalation advanced by M. Quellette. Noting that
when sixteen cigarettes were burned within the seal ed bat hroom sized room
only one of five subjects tested positive for part of one day, he
guesti ons how nuch passive snoke the grievor could have inhaled to renmain
positive alnost two days after the events he mmintains caused his
condi tion.

It is clear fromthe testinony of the two experts, as well as fromthe
studies which they placed before the Arbitrator, that there can be
circunstances in which the passive inhalation of marijuana snoke can yield
a positive drug test result. Such a circunstance is, however, apparently
quite exceptional. Such studies as do exist would indicate that a
non- snoker exposed to passive marijuana snoke can test positive on a GCl M5
test for a period of up to two days following the ingestion of passive
snoke, but only where the conditions of ingestion have been extreme, as
for exanpl e exposure within the seal ed bat hroom si zed chanber utilized in
t he experinment of Dr. Cone, and the enclosed small car which was used in
the study done by Morland. Against the background of the experinenta
data, and with all due allowance for the possible increased THC content of
present day nmarijuana, it becones necessary to carefully consider the
objective facts related by M. Quellette, in considering the value of the
24.6 ng/m reading which was recorded on his GC/MS test.
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VWhat, then, does the evidence disclose? Firstly, there is considerable
reason to be concerned about the overall credibility of M. Quellette's
testimony. During his evidence in chief he indicated that he proceeded
from Edson to Ednonton at the end of his work day on Friday, October 3,
1997. Under cross-exam nation by counsel for the Conpany, however, he
admtted that in fact he left work early that day, as he was conpelled to
be in court in Ednonton at 2:00 p.m on a charge of driving while his
i cence was under suspension. He further admtted that he was in fact



convicted that day of that specific offence. Notw thstanding, by his own
adm ssion, he operated a friend's car to drive his conpanions to the rock
concert only a few hours following his conviction. Now, it is arguable
that the foregoing only denonstrates that the grievor is an unrepentant
scofflawwith little respect for the rules governing the | awful operation
of vehicles. Unfortunately, however, his blatant willingness to drive
whi | e under suspension, and to arguably m slead this hearing at least to
some extent with respect to the course of events on Cctober 3, 1997, |eave
open to question his appreciation of the inportance of general integrity
and the respect of rules. On that basis alone, his overall credibility is
not of the highest standard.

As touched upon above, the grievor's own evidence of his activities on
t he evening of Friday, October 3 and Saturday, October 4, 1997 bears cl ose
exam nation, for the purposes of applying the known scientific data to an
informed interpretation of his positive drug test reading. M. Quellette
relates that on the evening the 3rd he encountered a friend at a pub who
offered him tickets to the Rolling Stones concert that evening. As the
grievor could not afford the tickets he declined and the tickets were then
sold to the friend's brother-in-law. M. OQuellette relates that after
eating some pizza and consum ng soft drinks at the pub he drove the two
gentlemen to the rock concert in the friend' s autonobile, which M.
Quel lette later parked at his home for the night. As they approached the
concert stadiumin the car the brother-in-law suggested that the two of
t hem shoul d get high, whereupon one marijuana cigarette and one cigarette
cont ai ni ng hashi sh were produced. According to M. CQuellette, each of the
i ndi vi dual s snoked one of the cigarettes, while the grievor declined the
offer of the brother-in-law to share in their consunption. The grievor
initially described the car as being a two-door vehicle, wth the w ndows
rolled partially down. By his estimate it took the individuals sone three
to four mnutes to snoke theirjoints, and that they did so as they were
within five mnutes of the stadium In fact some distance from the stadi um
t hey opened the car door and left, judging that they,could proceed nore
qui ckly on foot, as the traffic was somewhat congested. According to M.
Quel lette's evidence as he proceeded onwards in the vicinity of | Ith.
Street and Stadi um Road in Ednonton, he decided to roll up the driver's
si de wi ndow, as he could see police directing traffic in the area, and he
had concerns about the marijuana snoke possibly being detected.

Wth respect to the events of Saturday, October 4, 1997 M. OQuellette
relates that he attended a party, apparently involving a pool |eague, at a
resi dence descri bed as being east of the Coliseumin Ednonton. He states
that when he arrived there were sone twenty people there, although
approximately fifty people eventually attended. He states that he was
there sonme two and a half hours, and that the front and back door of the
relatively small house were open at all times. According to his account he
spent sone tinme in the house and also in the yard, socializing wth
guests, approximtely one-third of whom he estimted were snoking
marij uana at various points in tine.



During the course of the grievor's cross-examnation he admtted that on
the evening of the Friday he was in fact driving while his |licence was
disqualified, a matter in relation to which he had attended court on the
sane day. He also admtted that he had previous convictions against his
record for driving while disqualified, including one in May of 1997.

During the course of his testinony the grievor stated that a letter
whi ch he provided to the Brotherhood, which gave an approxi mated square
foot neasurenent of the house where the party was | ocated was pronpted, in
part, by a request from his union representative. Wen pressed as to
whet her the letter he prepared was drafted in the knowl edge of certain of
t hings contained within the report of Dr. Pagliaro, M. Quellette sinply
responded that he did not know the details of Dr. Pagliaro's report, but
that he had been advised to provide such estimates by his union
representative, M. John Dutra. However, under oath M. Dutra stated that
while he did request a letter fromthe grievor relating the events of both
the car incident and the house party, he did not at any tine ask M.
Quellette to provide specifics as to the size of the car or of the house,
contrary to the grievor's own testinony.

Apart from the problem of M. OQuellette's credibility, even if one
accepts his testinmony, in light of such scientific know edge as is
avai lable the probability of passive nmarijuana inhalation as an
explanation for his reading of 24.6 ng/m on the drug test conducted two
days follow ng the Saturday night party beconmes highly questionable. By
his own account, the autonobile in which he was driving his two friends to
the rock concert had at |east one wi ndow open, and perhaps two. At one
point in his testinony he stated that "the w ndows" were partially open.
At anot her point he indicates that he closed the driver's side w ndow as
he approached an area where there were police
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officers. It is not disputed, in any event, that one of the doors of the
car was opened when the two friends left to walk the balance of the
di stance to the rock concert. There was, in the circunstances of the
nmovi ng car, an obvious elenent of ventilation which, based on the Cone
study, would suggest the great |ikelihood of drastically reduced THC
levels in the car and, correspondingly, lower ng/m readings on a GC/ MS
test conducted two to three days after the fact.

The sanme is true with respect to the house party. As the circunstances
were described by M. OQuellette, both the front and back door of a
relatively small house were at all times open during the course of the
party. It is difficult to conpare that situation to the "seal ed bat hroont
scenari o described in the experinment of Dr. Cone. Even allowi ng for the
hi gher concentration of THC in current day marijuana, the factor of
ventilation in both the house party and the autonobile call into serious
question the theory advanced by M. Cuellette to explain his positive drug
test.



The Arbitrator was not referred to any Canadian arbitral authorities
dealing with the issue of the passive inhalation of second hand marijuana
snmoke. Two Anerican arbitration awards are referred to by the parties,
however. In Kerrville Bus Co. Inc. and International Brotherhood of
Teansters, Local No. | 110, an arbitration award of Arbitrator E W
Bankst on, dated January 19, 1995 (Louisiana) involved the discharge of a
bus driver for a positive drug test. In that case the Arbitrator accepted
the grievor's explanation that his drug test was caused by the passive
i nhal ati on of marijuana snoke, where it was established that his roommate
snoked consi derabl e anounts of marijuana for nmedical reasons. Although it
does not appear that expert testinony was called in that case, the
Arbitrator referred to the cautionary notes contained in sone of the
scientific literature with respect to the fact that in some circunstances
passive inhalation can cause positive readings, and sustained the
gri evance.

The second case referred to is South Eastern Pennsylvania Transportation
Aut hority and Transport Workers Union, Local 234, an award of a board of
arbitration chaired by Arbitrator Barbara Zausner Tener, dated Novenber
15, 1988. In that case, with the assistance of expert testinony, the
majority of the board of arbitration concluded that a train operator's
positive drug test of 14 ng/m on a CG M test was consistent with his
t heory of having passively inhaled nmarijuana snoke. Although the award
does not greatly elaborate, it appears that in that case the suggestion
was that the grievor could have ingested second hand marijuana snoke
generated by passengers on his subway train.

I n approaching this matter the Arbitrator does consider it inportant to
respect the cautionary statenents of the researchers in the field. As Cone
comments, in part, in the conclusion of his first cited report:

Qur present results suggest caution both to individuals who m ght
be passively exposed to heavy marijuana snoke and to those who
interpret marijuana screening data, because with sufficient tine and
hi gh marijuana snoke exposure conditions, it beconmes difficult to
di stingui sh between active snoking and passive inhal ation.

As noted above, it would also appear that there remain considerable
unknowns with respect to the absorption capacity of specific individuals,
having regard to factors such as their size, weight, body fat content and
liver, renal and pul nonary functions as well as the specific gravity of
their urine.

Not wi t hst andi ng these consi derati ons, however, it would appear to the
Arbitrator that there are certain conpelling bench marks which can
reliably be drawn fromthe research literature. Perhaps nost significant,
for the purposes of the instant dispute, is the fact that none of the
experinmental data would appear to disprove the finding of the Cone
research to the effect that, even in the cases of the nobst extrene
exposure to intense levels of THC in ambient air, ventilation by the



opening of a door had an imediate and dramatic effect, reducing the
concentrations of THC to less than 10% of their prior values. Dr.
Pagliaro, whom the Arbitrator judges to be a careful and responsible
witness, readily agreed that the fact that the car w ndows were open on
the evening of the drive to the rock concert could have a substanti al
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it appears to the Arbitrator that, in the face of a positive drug test
whose technical accuracy is not contested, there is a certain onus upon an
i ndi vi dual who seeks to advance the defence of passive snoke inhalation.
At a mninum such a defence should contain an account of facts,
preferably supported by conpetent medi cal opinion concerning the grievor's
own physical condition, such as to bring the test results of the
i ndi vidual enployee wthin sonme reasonable relationship with those
positive tests encountered in the generally accepted clinical studies of
passive inhalation of marijuana snmoke. In making conparisons, it is
inportant to appreciate that there are apparently no clinical studies
whi ch support the theory of a positive test for cannabi noids by passive
inhalation in a ventilated setting. Such studies as exist suggest that
ventilation at the point of exposure to second hand snoke is a significant
factor tending to discount passive inhalation as an explanation for a
positive test reading.
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When the objective facts of ventilation, both in respect of the vehicle
and the house party are coupled with the Arbitrator's previously expressed
concerns about the overall credibility of the grievor, the strength of the
Brot herhood' s case declines considerably. The grievor's theory of passive
inhal ation is substantially underm ned by his own account of events,
i nvol ving significant ventilation occasioned by open wi ndows in the car on
the way to the rock concert, and the open doors at the front and back of
the house where he attended the party on the Saturday evening. In the
circunstances, in light of the state of scientific know edge and the
expert testinony adduced, the Arbitrator is conpelled to the concl usion,
on the bal ance of probabilities, that the grievor's explanation for his
positive drug test is not plausible, and is substantially |ess probable
than the contrary inference, which is that he caused the positive drug
readi ng by his own active consunption of cannabis.

The evidence in the case at hand, quite apart fromthe grievor's own
doubtful credibility, brings the grievor well outside the anbit of all of
t he accepted clinical studies, and renders his explanation incredible. It
shoul d be stressed that if there are any shortcomngs in the evidence,
they must lie at the feet of the grievor, and not of his bargaining agent,
whose representatives and counsel provided him the nmost thorough and
i nformed representation possible.

For all of the foregoing reasons the grievance is disn ssed.



Sept enber 10, 1998 (si2ned) M CHEL G PICHER
ARBI TRATOR



