CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2966

Heard in Mntreal, Wdnesday, 15 July 1998

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS ( UNI TED TRANSPORTATI ON UNI ON)

Dl SPUTE:

Appeal of discipline, 30 day suspension, assessed to Conductor G C. Robbi ns of
Vancouver, British Colunbia effective February 20, 1996.

JO NT STATEMENT OF | SSUE

On February 19, 1996 M. G C. Robbins and a number of other enpl oyees were
travel ling from Vancouver and Kam oops to G nli, Manitoba for Conductor
Loconptive Operator (CLO Training. On arrival at Wnni peg M. Robbins travelled
to the Gnmi Training Centre in transportation provided by the Conpany.

On February 20, 1996 the grievor failed to report to his classroomtraining at
0800. Subsequent to a discussion between Manager B. Sears and M. Robbins, the
gri evor was advi sed he would be returned to his honme term nal at Vancouver. On
March 19, 1996 the Conpany issued a thirty (30) day suspension effective
February 20 to March 20, 1996, inclusive, for his conduct on February 19 and 20,
1996 while travelling to the CLO Programin G mi, Munitoba.

The Union's position is that M. Robbins did not consunme any al cohol on the
dates in question and although the grievor failed to report to his classroom
training at 0800, the incident did not warrant any discipline and therefore the
Uni on requests the grievor be fully conpensated, wi thout |oss of seniority or
benefits.

The Conpany di sagrees.

FOR THE COUNCI L: FOR THE COMPANY:

(SG.) M G ELDRIDGE (SGD.) K. MORRIS

<FO>

Transfer interrupted!
OR: GENERAL CHAI RPERSON FOR: ASSI STANT VI CE- PRESI DENT, LABOUR RELATI ONS
There appeared on behal f of the Conpany:

K. Morris - Labour Rel ations O ficer, Ednpnton

S. Bl acknore - Labour Relations O ficer, Ednpnton
And on behal f of the Council

M G Eldridge - Vice-General Chairperson, Ednonton

AWARD OF THE ARBI TRATOR

In this grievance the burden is upon the Conpany to establish, on the bal ance of
probabilities, that the grievor, Conductor G C. Robbins of Vancouver, engaged in
i nappropriate conduct and was, in fact, unfit for duty by reason of having sl ept
in on the first nmorning of his Loconptive Operator (CLO Training course at

G mi, Manitoba on the norning of February 20, 1996. It is not disputed that M.
Robbi ns was anong a nunber of enpl oyees from Western Canada who arrived at G nli
| ate on the night of February 19, 1996. A nunber of the enpl oyees from Vancouver
and Kamnl oops engaged in a |late night drinking party, causing themto be

i nebriated and/ or hung over on the norning of the 20th.

It is not disputed that M. Robbins overslept on that norning. He denies,
however, that he was involved in the drinking party which resulted in

di sci plinary action agai nst six other enployees, including the discharge of one
of them The grievor's evidence, uncontradi cted by any evidence of the Conpany,
is that he did not did not drink on the evening of the 19th, and that he took
two doses of cold nedication before going to bed, and failed to hear the centra
wake-up alarmon the norning of the 20th. He states that because of the



medi cation and the tine zone difference between Vancouver and W nni peg, he
oversl ept.

The only evidence of the Conpany against M. Robbins is that of the supervisors
who encountered himin the hallway of the dormtory at approxi mately 09: 10 hours
on the norning of the 20th. It is not disputed that the supervisors previously
had their hands full in the residence |ocating and identifying enpl oyees who
were either inebriated or severely hung over as a result of a late night party
whi ch had gone on until approximately 03:00 hours in the room of another

enpl oyee, M. G S. Waters, of Vancouver. By the account of the grievor, and

i ndeed the report of Manager Bill Sears, the encounter between M. Sears and M.
Robbi ns I asted only a few seconds, and occurred after M. Sears had been dealing
wi th other enployees in an unfit condition.

M. Robbi ns deni es having had anything to drink the evening prior. Hi s evidence
in that regard is corroborated, to sone extent, by the testinony of M. Waters
who, it appears, was present during the course of the partying of the night
before. M. Waters states that he did not see M. Robbins consuning any al cohol
In the circunstances the Arbitrator is satisfied that the Conpany has not

di scharged its burden of proof in respect of M. Robbins. Wiile it may be
under st andabl e that M. Sears was di sposed to conclude that the grievor was

i nebriated or hung over, given the state of a nunmber of other enployees with
whom he had arrived the night before, and who had al so overslept, I am conpelled
to accept the subm ssion of the Council that in fact M. Robbins was incorrectly
tarred with the sane brush, notwi thstanding that his only infraction was having
oversl ept.

In the Arbitrator's view the appropriate nmeasure of discipline for M. Robbins
woul d have been a reprimand for having failed to attend his initial orientation
class in a tinmely manner. The assessment of a thirty day suspension is not
justified in the circunmstances. The grievance is therefore allowed, in part. The
Arbitrator directs that the grievor's record be anmended to reflect a witten
repri mand for having overslept on the norning of February 20, 1996 at Gmi. The
grievor is to be conpensated for all wages and benefits lost in respect of the
thirty day suspension, which shall be struck fromhis record.

July 17, 1998 (signed) MCHEL G PICHER

ARBI TRATOR

SUMMARY - CROA 2966

Conductor G C. Robbins - 30 day suspension - enployee sent hone fromGmi for
drinking and being unable to attend orientation class - enployer unable to
prove, on bal ance of probabilities, that grievor attended the party or was late
in the norning for other than legitimte reasons - cf CROA 2967, 2968 -
Grievance All owed
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