CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2972

Heard in Montreal, Tuesday, 8 Septenmber 1998
concer ni ng

CANPAR

and

TRANSPORTATI ON COMMUNI CATI ONS UNI ON

DI SPUTE:

CanPar enpl oyee Raynond Brossard was issued discipline for two all eged
breaches of Conpany procedures on March 26, 1998. He was issued fifteen
(15) denerits for the first incident and received for (4) denerits for the
second incident plus a three (3) day suspension.

JOI NT STATEMENT OF | SSUE:

On March 26, 1998 an unscanned and unrecorded piece of freight was found
in his vehicle and subsequently delivered on March 27, 1998. Foll owi ng an
i nvestigation, where M. Brossard claimed no know edge of that piece of
freight, on March 26, 1998 he was issued fifteen (15) denerits for a
service failure. The Union argued that M. Brossard did not commt any
service failure and in any event the discipline was excessively harsh.

On March 26, 1998 M. Brossard |left a piece of freight at a custoner and
signed for the delivery hinself as the receiver was not at his station.
The area where it was left was secured and no frei ght was m ssing. He was
subsequently issued for (4) denerits and given a three (3) day suspension.
The Union argued that this discipline was excessively harsh given the
nature of the offence.

The Union maintains that this discipline in the first incident was not
warrant ed and should be renoved fromhis record. The Union further argued
that the discipline in the second incident was excessive and that it be
reduced to a witten warning and that he be reinmbursed for the three (3)
day suspensi on.

FOR THE UNI ON: FOR THE COWVPANY:
(SGD.) D. NEALE (SGD.) P. D. MACLEOD
DI VI SI ON VI CE- PRESI DENT VI CE- PRESI DENT, OPERATI ONS
There appeared on behal f of the Conpany:
P. D. MaclLeod - Vice-President, Operations, Toronto
R. Dupui s - Regional Director, Mntrea
And on behal f of the Union:
D. Dunster - Executive Vice-President, Otawa
D. Neal e - Division Vice-President, Ham |ton

AWARD OF THE ARBI TRATOR

The grievor was disciplined for two separate infractions which occurred
on the sane day. As in any matter of discipline, the burden of proof is
upon the Conpany. The first incident causes question in the Arbitrator's
mnd as to whether the Conpany has in fact discharged that burden, whereas
there is no doubt that the elenents of a disciplinable offence are
established in respect of the second incident.

The first incident giving rise to the grievance concerns the alleged
non-attempt to deliver a parcel intended for the Canadian Miseum of
Cont enpor ary Phot ography, adjacent to the Chateau Laurier in Otawa. The




record discloses that in fact the grievor apparently delivered all of the
parcels on his truck on the day in question, albeit that the undelivered
parcel was found on his vehicle after he had returned to the term nal and
apparently left for home. The Union's representatives submt that there
are a nunber of possible explanations for the appearance of the parcel on
the grievor's truck, including that it m ght have been placed there by
another driver or a warehouseman, intending that it eventually be
delivered in the normal course by M. Brossard.

When the evidence is exam ned closely, there are three possibilities.
The first, which appears to the Arbitrator to be inplausible, is that the
grievor deliberately decided not to deliver the parcel in question. A
second possibility is that he sinply mssed the parcel, and that it
remai ned undetected anong the parcels which he picked up. The third
possibility, argued by the Union, is that the parcel was in fact added to
his vehicle after he returned to the termnal at the end of his working
day.

The Arbitrator finds both the first and | ast possibilities to be |ess
probabl e that the second. In ny view what the evidence discloses, on the
bal ance of probabilities, is not a deliberate non-attenpt at delivery. Nor
am | prepared to conclude that the parcel nysteriously appeared in the
grievor's truck for unexplained reasons, in the very brief period of tine
when that m ght have occurred at or about 5 p.m on the 26th of March.
Rather, it seenms to ne that the grievor nade an error in judgenment in
handling his parcels, and failed to deliver the freight in question by
i nadvertent oversight. In my view that should be viewed as inpacting the
appropriate neasure of discipline in the circunstances. | therefore
determine that the discipline for the incident of March 26, 1998 with
respect to the nondelivery of the single piece of freight should be
reduced to five denerits.

The second incident clearly involved an infraction by M. Brossard. He
signed hinself for the receipt of two parcels for the CBC Radio facilities
in the Chateau Laurier. This was plainly contrary to all policy and
practice and coul d have caused the Conpany to pay a claimfor non-delivery
of a lost parcel, but for the identification of the package through the
consi gnee records available to the Conpany. While it is true that the
grievor did not intend any deception by his actions, he clearly departed
fromthe appropriate practice, in a manner deserving of discipline. In ny
vi ew, however, the assessnent of four denerits, coupled with a three day
suspension tends to be excessive. As a general rule, denerits are assessed
precisely for the purpose of avoiding suspensions as a neans of conveying
to an enpl oyee the need to correct his or her conduct or working habits.
am satisfied that the assessnent of a three day suspensi on was appropriate
in the case at hand, given the grievor's record, and that the additional
awardi ng of four denerits was excessive. The Arbitrator therefore directs
that the grievor's record be anmended to reflect the assessnment of a three
day suspension for signing for the delivery on March 26, 1998, and that
the four denerits assessed agai nst himbe renoved fromhis record.



