CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2976
Heard in Montreal, Thursday, 10 Septenber 1998
concerni ng
ONTARI O NORTHLAND RAI LWAY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
EX PARTE
DI SPUTE:
The Conpany's refusal to conpensate Loconotive Engi neer D. Church
pursuant to article 52.18(B) of agreenent no. 8.
EX PARTE STATEMENT OF | SSUE
On April 16, 1996, the Conpany issued Bulletin E- | nodifying the job
description of the freight assignment at Hearst, Ontario.
On April 24, 1996, the grievor submtted wage clains under article
52.18(B) of agreenment no. 8.
On April 29, 1996, the Conpany declined paynent of the grievor's wage
cl ai ms because the grievor was assigned to the Hearst freight operation.
The Brot herhood appeal ed the Conpany's decision to refuse paynent of the
grievor's wage clains and Conpany's unil ateral amendnent of the Hear st
freight assignment.
The Conpany declined the Brotherhood s appeal.
FOR THE BROTHERHOOD
(SGD.) B. E. WOOD GENERAL CHAI RMAN
There appeared on behalf of the Conpany:
M J. Restoule
T. G MCarthy
J. Mainville
And on behal f of the Brotherhood:

B. E. Wod
S. O Donne
M  Kenney

- Manager, Labour Rel ations, North Bay
- Training O ficer, North Bay
- Manager, Train Services, North Bay
- General Chairman, New Bedford
- Loca Chairman, North Bay
- Secretary Treasurer, North Bay
AWARD OF THE ARBI TRATOR

The sole issue to be resolved in this award is the Conpany's objection

as

tor its arbitrability. Upon a review of the subm ssions of the parties,
the Arbitrator is of the view that the matter nust be viewed as
arbitrable, subject to certain qualifications.

The record discloses that the instant grievance arises out of a claim
made by Loconotive Engi neer Church in respect of the denial of his claim
for wages at yard rates of pay in respect of his relief assignnment at
Hearst, Ontario on April 24, 1996. The grievance alleges that the
Conmpany's paynent of M. Church at way freight rates is contrary to the



provi sions of the collective agreenent. It appears that the claim as well
two subsequent related clainms held in abeyance, was paid by the Conpany,
al t hough not as a settlenent of the matter on the nmerits. Rather, the
Conpany m ssed the time limts for responding to the Brotherhood's
grievance, and paid the three clains on the basis of its obligation to do
so under the penalty provisions of the collective agreenent governing the
failure of the Conpany to respect tinme limts in relation to a wage cl aim
That is reflected, in part, by the following |letter dated Decenber 15,
1996 addressed to the Brotherhood's general chairman, M. B.E. Wod from
the Conpany's president, M. K J. Wall ace:
It is nmy view that we have not unilaterally nodified the Hearst
assignnment and that the minor switching performed by the crew at
Kapuskasi ng can hardly be viewed as com ng within the scope of road
swi tcher service. This is evidences by the fact that we have not had
a claimfromthe trainmen under a simlar article in their agreenent.
That having been said, we have m ssed the time limts to respond to
your grievance and, as | consider this grievance based on the tine
claim we are therefore required to pay the clains to M. Church. It
is understood that paynent under these circunstances does not
constitute a precedent nor a waiver of our contentions regarding this
matt er .
ZD

It is clear that the Brotherhood was not satisfied with that resol ution
of the matter. In part, it appears that a substantial nunber of other
simlar claim on behalf of M. Church were being held in abeyance by
Local Chairperson S.R O Donnel, pending the outconme of the initial
grievance. M. O Donnel relates to the Arbitrator that it was his
under st andi ng with Superi ntendent of Train Operations J.L. Thib that the
ongoing simlar claims of M. Church would be held in abeyance by M.
O Donnel pending resolution of the grievance. Obviously, the paynment of
the three clains by the Conpany in Decenber of 1996 did not resolve the
out st andi ng additional clainms being held in abeyance by the Brotherhood.

In the result, by letter dated Decenber 18, 1996 the Brotherhood
indicated its intention to proceed to arbitration in respect of this
matter. The Conpany appears to have formed the view the Brotherhood's
communi cation in that regard was in error, and probably in ignorance of
the fact that it had paid the three clains. In the result, the mtter
drifted for some period of nonths.

In a letter dated May 11, 1998 M. O Donnel wote to M. Thib
reaffirmng his position that the subsequent clainms held in abeyance for
M. Church remained unresolved. At the hearing the Conmpany in fact took
the position that the Brotherhood was not tinely in its pursuit of the
addi tional clains, and that it cannot now revive them for the purposes of
arbitration. Nor, it submts, can it purport to now arbitrate the three
original clains which were in fact paid, on a w thout prejudice basis.

In the Arbitrator's view the matter nust be deened to be arbitrable, as
t here was apparently no nutual settlenent of the grievance on its nerits,
and in the mnd of the Brotherhood's |ocal chairman, at |east, the
under st andi ng exi sted between hinself and M. Thib that the subsequent
claims made by M. Church were still wunresolved. In my opinion the



appropriate resolution is to have this matter heard upon its nerits, with
the fullest opportunity being provided to the Conpany to call evidence
from M. Thib with respect to the understandi ng between hinself and M.
O Donnel concerning the additional clainms being held in abeyance. If, as
t he Conpany's representatives suggest, there was no know edge on the part
of the Conpany with respect to additional clains being held in reserve,
the issue of the appropriate conpensation that mght or mght not be
payabl e due to unreasonable delay on the part of the Brotherhood can be
dealt with in the ultimte disposition of the case. | am satisfied,
however, that at a m nimum the Brotherhood has not forfeited its right to
proceed to an arbitral determnation of the mtter on its nerits.
Addi tionally, should the evidence establish that the Conpany's officer was
aware of the additional clains being held in abeyance there nmay be scope
for an order of conpensation, should the grievance succeed.

The matter is therefore renmtted to the general secretary for a hearing
upon the nmerits, in accordance with the foregoing.
Septenber 11, 1998 (sizned) M CHEL G PICHER

ARBI TRATOR

This grievance was ultimately wi thdrawn by the Brotherhood and no award
i ssued on the nerits of the dispute.



