CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2979
Heard in Montreal, Tuesday, 13 October 1998
concerni ng
CANPAR
and
TRANSPORTATI ON COVMUNI CATI ONS UNI ON
EX PARTE
Dl SPUTE:
On October 30, 19997, M. Frank Scrivo was advised to attend an
interview to be held on October 3 1, 1997 at 6:30 p.m and related to an
al | eged work stoppage on the sanme day.

On Cctober 31, 1997 at 8:45 a.m M. Scrivo submtted a letter to M.
Dean Cardi in which he was asking to postpone to another day the interview
for fam |y reasons.

On COctober 31, 1997 at approximately 5:30 p.m, M. Scrivo reiterated to
M. Dupuis his request to postpone the interview. At the end of the
di scussion, M. Dupuis told M. Scrivo that he was suspended.

M. Frank Scrivo has been suspended w thout pay from Novenmber 3, 1997
until Novenber 7, 1997 inclusively. The Conpany refused to provide in
witing the reasons for the suspension. The Conpany also inposed 20
denmerits to M. Scrivo for the alleged threats against the managenent on
Oct ober 31, 1979.

On Novenber 7, 1997 M. Scrivo attended an interview for the all eged
t hreats agai nst the managenent on COctober 31, 1997 and anot her interview
on Novenber 11, 1997 for failure to report for an interview on October 3
1, 1997.
EX PARTE STATEMENT OF | SSUE:

The 20 denerits assessed are unjustified, extreme and without nerit. The
suspension was in violation of the collective agreenent, unwarranted,
unj ust and excessi ve.

The Union requests that the 20 denerits be removed from M. Scrivo's
file and the 5 day suspension be cancelled and that M. Scrivo be fully
rei mbursed with interest.

The Conpany declines the Union's request.
FOR THE UNI ON:
(SGD.) R. NADEAU
DI VI SI ON VI CE- PRESI DENT
There appeared on behal f of the Conpany:

P. D. MaclLeod - Vice-President, Operations, Toronto
R. Dupui s - Term nal Manager, Montrea
D. Cardi - P& Manager, Montrea

And on behal f of the Union:



D. J. Dunster - Executive Vice-President, Otawa

R. Nadeau - District Representative, Quebec

R. Pichette - Local Protective Chairman, Montrea

S. \Wheatl ey - Financial Secretary/Treasurer, Montreal
F. Scrivo - Grievor

WARD OF THE ARBI TRATOR
The grievor was held out of service for five days, and assessed twenty
denmerits, by reason of his alleged insubordination toward a supervisor. In
this matter of discipline, the Conpany bears the burden of proof. Having
reviewed the entirety of the evidence, the Arbitrator is in substantial
doubt that that burden has been di scharged.

It is comopn ground that on or about October 30, 1997 a brief work
st oppage occurred at the Conpany's Montreal termnal, a matter dealt with
nore extensively within CROA 2937 and 2938. It is common ground that the
grievor, a local officer of the Union, had no involvenment in the work
st oppage. Indeed, it appears that the bulk of the events in question took
pl ace prior to his arrival at work. Nevertheless, and in the Arbitrator's
view quite understandably, the Conpany sought to conduct disciplinary
interviews of all of the union's local officers to determ ne whether they
had any involvenent in the planning and execution of the tenporary work
stoppage. On that basis M. Scrivo was requested to attend an interview at
the end of a working day, at approximately 5:30 p.m on October 31, 1997.

The material before the Arbitrator confirnms that M. Scrivo gave his
i medi ate supervisor, M. Dean Cardi, a witten request to have his
interview reschedul ed. The written request specifically cites the fact
that M. Scrivo needed to be at honme, as it was Hall oween, and he had a
requirenment to be with his famly. At the arbitration hearing he rel ated
that that evening his twelve year old daughter woul d be alone, as his wife
was required to work and his teenage son would be absent. In the
circunstances, therefore, the grievor sought |eave to reschedule the
i nvestigation.

Unfortunately, neither M. Cardi nor any other supervisor read his
written request, which was clearly in accordance with article 6.1 of the
col l ective agreenent, which deals with disciplinary interviews and reads,
in part:

In cases where the enpl oyee provides a reasonabl e excuse for his
inability to attend the interview, the interview shall be reschedul ed
to be held on his return to work and time limts under article 6.2
shal |l be wai ved.

It is common ground that in the grievor's case his return to work was
schedul ed for the followi ng Monday. Notw t hstanding the cl ear provisions
of article 6. 1, and the fact that the grievor did file a witten request,
which in the Arbitrator's view was em nently reasonable, as a reason for
his inability to attend the interview, Term nal Manager R Dupuis failed
to read his witten request and refused to postpone the interview.



It is comon ground that M. Dupuis' refusal was communicated to the
grievor during a neeting involving a nunber of individuals, towards the
end of the day on October 31, 1997. \While versions of what transpired
differ, I amsatisfied, on the bal ance of probabilities, that the exchange
between M. Dupuis and M. Scrivo was relatively heated, and that M.
Dupuis communicated to M. Scrivo that if he failed to attend the
interview he was suspended. While M. Dupuis' recollection was that he
offered the grievor the alternative of an interview on the next day, which
was Saturday and the grievor's day off, | am inclined to prefer the
evidence of the Union's wi tnesses who denied that any such offer was made.
In fairness to M. Dupuis, he was then faced with a relatively serious
Situation, requiring the disciplinary exam nation of in excess of forty
enpl oyees. Rightly or wongly, he felt conpelled to apply a strict rule
whi ch woul d all ow of no exceptions to the conpletion of the interviews as
scheduled. In the circunmstances, M. Scrivo refused to remain at work for
the interview at the end of the day on the 31st of October. He was
subsequently held out of service for five days and ultimtely assessed
twenty denerits, as well as the five day suspension, for insubordination.
The position of the Conpany is that he was not disciplined for failing to
attend the interview as schedul ed.

On the facts before me | cannot sustain the Conpany's position with
respect to the assessnent of any discipline against M. Scrivo. At a
mnimum it was the contractual obligation of both M. Cardi and M.
Dupuis to read and consider M. Scrivo's request for a postponenent of his
investigation. If the request contained reasonable grounds, as | am
satisfied it did, it was the grievor's right to have the investigation
reschedul ed for his return to work, which was the foll ow ng Monday. That
is clearly contenplated by article 6.1 of the collective agreenent.

There is no doubt that M. Scrivo was angry. However, given that his
supervisors neither read his witten request for a postponenment of the
interview, advanced for inportant famly reasons, nor dealt with him
properly in respect of his right to a postponenent to the follow ng
Monday, | am conpelled to conclude that there was, at a m ninum a degree
of provocation of the which contributed to the tone of voice he used
with M. Dupuis during the course of their verbal exchange. Further, while
the Arbitrator appreciates that M. Dupuis was hinself under sone pressure
at the time, M. Scrivo does bear certain responsibilities as a union
officer, and a degree of latitude in his comunications wth nmanagenent is
reasonably to be expected, to the extent that it m ght deal with
contentious matters involving rights under the collective agreenent.

For all of the foregoing reasons the grievance is allowed. The Arbitrator
finds and declares that the Conpany did not have just cause to assess any
di scipline against M. Scrivo in the circunstances revi ewed. The Conpany
IS

directed to conpensate the grievor for all wages and benefits lost, and to
strike the twenty denmerits fromhis record.



Oct ober 19, 1998 M CHEL G PI CHER
ARBI TRATOR



