CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2980
Heard in Montreal, Tuesday, 13 October 1998
concerni ng
CANPAR

and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
DI SPUTE:

On Novenber 18, 1997 M. Pichette was instructed to finish all his
deliveries and pick-ups, which required overtine, before returning to the
term nal or face disciplinary action.

EX PARTE STATEMENT OF | SSUE:

On Novenber 18, 1997 M. Pichette was instructed by CanPar managenment to
finish all his deliveries prior to returning to the termnal. The
conpletion of his duties on the day in question resulted in overtinme. M.
Pichette protested this directive and was informed failure to follow this
directive would result in discipline.

M. Pichette finished all his assigned duties that day. Subsequently, he
filed a grievance indicating the Conpany's actions violated article 8.6 of
the coll ective agreenent and the Conpany's own policy. He indicated in his
grievance that junior drivers were available to performthe overtine.

The Conpany declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) D. J. DUNSTER (SGD.) P. D. MACLEOD
EXECUTI VE VI CE- PRESI DENT VI CE- PRESI DENT, OPERATI ONS
There appeared on behal f of the Conpany:
P. MaclLeod - Vice-President, Operations, Toronto
R. Dupui s - Regi onal Nhnager Manager
D. Cardi - P&D Manager, Montrea
And on behal f of the Union:
D. J. Dunster - Executive Vice-President, Otawa
R. Nadeau - District Representative, Quebec
S. Weatl ey - Financial Secretary/ Treasurer, Montreal
R. Pichette - Grievor

AVWARD OF THE ARBI TRATOR

This grievance concerns the application of article 8.6 of the collective
agreenment which reads as foll ows:

8.6 Where work is required by the Conpany to be performed on a day which
is not part of any assignnent, it may be perfornmed by an avail able extra
or unassi gned enpl oyee who will otherw se not have 40 hours of work that
week. Overtime shall be allocated on the basis of seniority wherever



possi ble, in a voluntary manner, within the work classification and
shifts, provided the enployee is capable of perform ng the duties;

however, upon reaching the bottom of t he
seniority list in that classification and shift, the junior enployee(s)
will be required, in reverse order to work the overti ne.

The grievance arises out of the events of Decenber 18, 1997 involving
Montreal pick-up and delivery driver Rend Pichette. It is conmon ground
that on the norning in question certain trailers were late in arriving at
the Montreal term nal, which caused M. Pichette to be delayed in his
departure onto his delivery route. It is also agreed that a certain anmount
of freight was renoved fromhis truck, as it was obvious that it could not
be delivered within the allotted tine

During the course of the day, at approximately 2:30 p.m, M. Pichette, in
accordance with conpany policy, telephoned his supervisor, M. Paul

Cunni ngham to advise himhe needed help to conplete his pick-up and
deliveries. Wiile it appears that M. Cunningham offered help in having
two pick-ups covered, he did not offer any further support. \When M.
Pichette indicated that the two pick-ups would not be sufficient help, M.
Cunni ngham advi sed himto conplete his route.

Further requests nadeby M. Pichette at 3:35 p.m and 3:40 p.m were not
fruitful, as in fact both M. Cunni ngham and Manager Dean Cardi decli ned
to speak with him Finally, at approximately 5:40 p.m, when M. Pichette
spoke again with M. Cunni ngham by tel ephone, the latter asked enpl oyee
St eve Wheat |l ey whet her he woul d be prepared to assist in M. Pichette's
route. M. \Wheatl ey exercised his right to decline overtine work.
However, M. Cunningham did not further canvas sone three junior enployees
who were apparently in the lunch room and available to work. In the end,
M. Pichette did conplete his allotted deliveries and pick-ups, utilizing
overtinme to do so.

The sole issue in this grievance is whether the Conpany was under an
obligation to relieve M. Pichette fromovertinme by providing himw th the
assi stance of anot her enpl oyee, dispatched on an overtine basis within the
contenpl ation of article 8.6 of the collective agreenment. The Union
relies, in part, on the decision of Arbitrator Weatherill in CROA 816, a
case invol ving Canadi an Pacific Express and the instant union, then known
as the

Br ot her hood of Railway, Airline and Steanship Clerks, Freight Handl ers,
Express and Station Enpl oyees (BRAC). Arbitrator Weatherill found that

di sci pline could not be assessed agai nst an enpl oyee who was charged wth
i nsubordination for refusing to work overtine. In that award Arbitrator
Weat herill focused on the phrase "in a voluntary nmanner" which appeared in
article 8.6 of the collective agreenent there under consideration, a
provision virtually identical to article 8.6 of the instant collective
agreenment. He concluded that the grievor was entitled to

refuse to performthe overtine in the circunstances discl osed, and

t herefore could not be disciplined.



Wth respect, | do not consider that case to be controlling for the

pur poses of this grievance. In ny view the provisions of article 8.6 were
not drafted, nor did they contenplate, the circunstances described in the
i nstant grievance. The representations of the Conpany, substantially
unchal | enged by the Union, confirmthat the practice of the Conpany, for
many years, has been to require drivers to conplete their allotted pick-up
and delivery assignnent, even if to do so involves perform ng overti ne.
Conpany policy does, however, require drivers to communicate with their
term nal supervisors if it appears to them during the course of their
wor ki ng day, that they will be unable to conplete their assignnment, in the
sense that they may not be able to reach the customers during

normal busi ness hours. In that circunstance, the Conpany has the option of
di spatchi ng additional drivers to render assistance, either fromthe
term nal, or by redirecting drivers who are already el sewhere on the road,
and may be available to assist. In this Arbitrator's view, notw thstanding
what may have been said in CROA 816, it is in that context of determ ning
who is entitled to that overtinme that the provisions of article 8.6 cone
into play. When the Conpany nmekes the decision to allocate overtime work,
whet her to assist a driver already on the road, or otherw se, the pecking
order described within its provisions cones into play, with the proviso
that the junior nost available driver is conpelled to accept the

assi gnnment. The | anguage of article 8.6 cannot fairly be construed as
giving to a driver in the circunstance of M. Pichette the right to insist
on the dispatch of help to avoid or mnimze his own overtinme burden. To
conclude otherwise would fly in the face not only of the |anguage of
article 8.6, but also the |ongstanding practice and understandi ng of the
parties thensel ves.

The foregoing conclusions are not made w thout an appreciation of the
difficulties encountered by an enployee in the position of M. Pichette.
As the Conpany's representative concedes, reasonable efforts are nade to
ensure that work is reasonably distributed so as to avoid undue overtinme
burdens. By the sanme token, however, it is not disputed that sone
enpl oyees prefer to maxinm ze their overtine. Wthout comrenting on an
appropriate resolution, it would appear to the Arbitrator that this is a
matter for further negotiation and creative problemsolving by the parties
t hemsel ves. For the reasons rel ated above, however, | cannot find that in
the circunstances of this case any violation of article 8.6 is disclosed.

The grievance is therefore dism ssed.

Oct ober 19, 1998 M CHEL G PI CHER
ARBI TRATOR



