CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2981
Heard in Montreal, Wdnesday, 14 October 1998
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE
DI SPUTE:
Abol i shment of train 577.

COUNCI L' S STATEMENT OF | SSUE

On 16 Decenber 1996, the Conpany issued a bulletin stating that on the
conpletion of train 577 on 19 Decenber 1996, this assignment would be
abol i shed.

The Union filed a policy grievance dated 23 Decenber 1996 stating that
t he abolishnment of this assignnent was in violation of article 79 of the
4.16 agreenent and requested that the Conpany issue the proper notice
under the Material Change article (79).

The Conpany di sagrees with the Union's appeal.
FOR THE COUNCI L:
(SGD.) M P. GREGOTSKI GENERAL CHAI RPERSON
There appeared on behalf of the Conpany: P. Marquis AL E. Heft R Hayes
And on behalf of the Council: M P. G egotski
- Labour Relations Officer, Toronto
- Manager, Labour Rel ations, Toronto
- Assistant Superintendent, MacM Il an Yard
- General Cahirperson, Fort Erie

AWARD OF THE ARBI TRATOR

It is comon ground that train 577 was a road swtcher assignnment
operating within a thirty mle radius of Vandewater Yard in Wndsor,
Ontario which was previously operated by the Canada Southern Rail way
Conpany (CASO, a subsidiary of Conrail. In 1985 the Conpany purchased
several pieces of territory fromConrail, including the CASO subdi vision
where train 577 operated. The CASO enpl oyees then transferred into the
service of the Conpany, with seniority only as the date of the purchase
fromConrail, albeit with certain preferential honmestead rights in respect
of continuing assignments over the former CASO territory.

On Decenber 16, 1996 the Conpany gave notice by bulletin that as of
Decenber 19 train 577 would be abolished. According to the Conpany's
representatives it was determned that it was nore efficient to cover the
wor k previously performed by roadswi tcher 577 by assigning it to another
roadswi tcher, train 570.

The Council alleges that what transpired was a material change within
the terns of article 79 of the collective agreenent. It submts that in



the circumstances the Conpany was obligated to give the appropriate
notice, and to negotiate ternms and conditions to mnimze the adverse
I npacts on the enpl oyees affected.

The Arbitrator cannot sustain the position of the Council in the case
at hand. Article 79. 1 (k) of the collective agreenment reads as follows:

79.1 (k) VWhen Material Change Does Not Apply This article does not
apply in respect of changes brought about by the normal application
of the collective agreenment, changes resulting from a decline in
busi ness activity, fluctuations in traffic, traditional reassignnents
of work or other normal changes inherent in the nature of the work in
whi ch enpl oyees are engaged.:

The evi dence before the Arbitrator establishes, overwhel m ngly, that what
transpired in the instant case was a decision by the Conpany to
rationalize its operations in the Wndsor area, as a result of a downward
fluctuation in traffic. The material adduced in evidence by the Conpany
confirms, beyond contradiction, that in 1995 the volune of traffic handl ed
by train 577 totalled 235 cars over a one year period. In 1996 the sane
roadsw t cher assignnment dropped to 83 cars. This resulted fromdeclines in

shi pments from maj or custoners, including Cargill Ltd., Gainco, Stoney
Poi nt Coop and Prino Foods. In the circunstances | am satisfied that what
transpired was an adjustnent in assignnents, caused in part by

fluctuations in traffic, of a type inherent in the nature of railway work
Clearly, the Conpany's decision falls wthin the exceptions to the
mat eri al change provisions of article 79, specifically el aborated within
paragraph 79. 1(k). Whether the Conpany's actions can be characterized as a
vi ol ati on of the residual provisions of the CASO agreenent is not an issue
whi ch arises under the terns of the ex parte statenent of issue filed by
t he Council.

For all of the foregoing reasons the grievance nust be di sm ssed.

Oct ober 20, 1998 M CHEL G PI CHER
ARBI TRATOR



