CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2982
Heard in Montreal, Wdnesday, 14 October 1998
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
Dl SPUTE:

The di scharge of M. A. Thériault, effective Decenber 30, 1996.

JO NT STATEMENT OF | SSUE:

On Decenber 30, 1996, the grievor was di scharged because of irregularities
relating to his accident at work on June 14, 1996.

The Council contests the disciplinary mnmeasure inposed because of a
violation of paragraphs 82.1 and 82.2 of collective agreenent 4.16.
Alternatively, the Council clains that the mtigating circunstances

justify a reduction in the severity of the discipline.

The Council requests that the grievor be reinstated w thout |oss of
seniority.

The Conpany rejected the Council's appeal

FOR THE COUNCI L: FOR THE COMPANY:
(SGD.) R LEBEL (SGD.) P. C. MARQUI S
GENERAL CHAI RPERSON FOR: SENI OR VI CE- PRESI DENT - RAI LWAY
OPERATI ONS
There appeared on behal f of the Conpany:

J. D. Pasteris - Manager, Labour Rel ations, Montreal

P. C. Marquis - Labour Rel ations Associate, Toronto

R. Paradis - Assistant Manager - Utilisation de |oconotives,
Ednont on

0. Lavoie - Assistant Superintendent - Transportation, Mntrea
And on behal f of the Council:

R. Lebel - General Chairperson, Quebec

A. Thériaul t - Gievor

AWARD OF THE ARBI TRATOR

The evidence establishes that the grievor m slead the Conpany concerni ng
his physical condition and his activities during an absence cl ainmed for
medi cal reasons. Following an accident at work on June 14, 1996, M.
Thdriault was absent from work and recei ved WC13 benefits from June 28 to
Novenber 28, 1996. He professed to the Conpany that he was incapabl e of
undertaking even |ight duties because of his shoulder injury.

In fact, during that sane period he participated in three canoe races,



including the Mauricie International Canoe Classic, a race of three days
whi ch took place from August 30 to Septenber 2. It is agreed that M.
Thériault used his father's nane for this conpetition. In addition, during
an interview at his residence with Supervisor Robert Paradis on October
30, 1996 he stated, in part

Since nmy accident at work, | can no longer train |like before, for
exanpl e to make shoul der rotations with fifty pound weights in each
hand, nor make long swins in the | ake because the shoul der causes ne
pain when | stretch the armconpletely in front ... I'mnot even able
to play golf this sumer. Golfing, swi nmm ng, cycling, canoeing are
all sports which I am no |onger able to do since ny accident and
which | did before ... | have done a little (canoeing) on Lake Gareau
where it is very calm No canoeing conpetition took place in the
sumrer of 1996.

M. Theriault clainms that his rights have been violated because M.
Paradis did not advise him that he was already in possession of
information to the effect that he had participated in the canoe
conpetitions during the sumrer. The Arbitrator cannot accept that claim
It is evident that the grievor hid his athletic conpetition activities in
order to deceive the Conmpany concerning his physical condition, for the
sol e purpose of receiving WC13 benefits. His own doctor, Dr. Jean Varin,
states in a signed declaration dated Novenber 12, 1996, that the clained
injury would be "...inconpatible with the practice of sports such as golf
and canoeing." Further, he states: "I conclude that the subjective
conplaints and the active physical exam nation are inconpatible with the
practice of canoeing, above all conpetition. There is therefore, in ny
medi cal opinion, a probability of a voluntary sham"”

The Arbitrator does not in any way doubt the validity of that nedical
expertise. | nust therefore come to the conclusion that the grievor
defrauded the Conpany, and that he followed a course of lies as well
before the Arbitrator. It is evident that in this case the bond of trust
which is essential in the relationship between enployer and enpl oyee has
been irrevocably broken, and the discharge of the grievor was justified.

For these reasons, the grievance is dism ssed.

Oct ober 20, 1998 M CHEL G PI CHER
ARBI TRATOR



