CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2984
Heard in Montreal, Wednesday, 13 October 1998
concerni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)
EX PARTE
DI SPUTE:

The assessnment of 25 denmerits to M. W Kopton (Custoner Support
Representative, Wnnipeg) for alleged conduct unbecom ng a Custoner
Support Representative.

UNI ON' S STATEMENT OF | SSUE:

Foll owing a formal investigation, M. W Kopton was assessed 25 denerits
for allegedly displaying rudeness towards a CN Custoner, hanging up on the
Custoner, and allegedly harassing the same Custonmer. It is conmon ground
that M. Kopton did call the Customer after having been served notice to
appear for a formal investigation.

It is the union's position that the discipline in unwarranted, and, if
warranted too severe in the circunstances. While the Union admts that the
phoni ng of the Custonmer may have been an indiscretion on the grievor's
part; he did so only after asking his supervisor for the telephone
statistics in preparation for his investigation. The supervisor refused
and he felt the only way to verify if the initial conversation with the
custonmer had taken place was to contact the customer hinmself. It is
further the Union's position that the Conpany delayed in holding the
investigation and that the discrepancies in the evidence would seemto
support the grievor's position that the alleged phone call giving rise to
the conplaint did not happen. The Union further alleges that the
investigative statement was not a "fair and inpartial hearing"” as per
article 24.1 of agreenent 5. 1.

The Union is requesting the disciplined be expunged fromthe grievor's
record.

The Conpany denies the Union's request.

COVPANY' S STATEMENT OF | SSUE:

Followi ng a formal investigation, M. W Kopton was assessed 25 denerits
for allegedly displaying rudeness towards a CN Customer, hanging up on the
Custoner, and allegedly harassing the sane Custonmer. It is conmon ground
that M. Kopton did call the Custonmer after having been served notice to
appear for a formal investigation.



It is the union's position that the discipline in unwarranted, and, if
warranted too severe in the circunstances. Wile the Union admts that the
phoni ng of the Customer may have been an indiscretion on the grievor's
part; he did so only after asking his supervisor for the telephone
statistics in preparation for his investigation. The supervisor refused
and he felt the only way to verify if the initial conversation with the
custonmer had taken place was to contact the customer hinself. It is
further the Union's position that the Conmpany delayed in holding the
i nvestigation and that the discrepancies in the evidence would seemto
support the grievor's position that the alleged phone call giving rise to
t he conplaint did not happen.

The Union is requesting the disciplined be expunged from the grievor's
record.

The Conpany deni es the Union's request.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) Q OLSHEWSKI (SGD.) J. B. DI XON
NATI ONAL REPRESENTATI VE FOR: ASSI| STANT VI CE- PRESI DENT, LABOUR
RELATI ONS
There appeared on behalf of the Conpany:
M G Sherrard - Counsel, Monteal
B. Laidl aw - HR/'LR Associ ate, LeVerendrye District, W nnipeg
J. Di xon - Business Partner, Pacific District, Vancouver
A. E. Heft - Manager, Labour Rel ations, Toronto
K. Markof f - Seni or Manager, Operations, CSC, W nnipeg
A. Parke-Teillet - HR/ LR Associate, CSC, W nnipeg
K. Wat son - Counsel, Montrea
D. Bor owski - Custonmer Support Unit Manager, CSC, W nni peg
And on behal f of the Union:
D. d shewski - National Representative, W nnipeg
R. Johnston - President, Council 4000
V. Perinot - Wtness
W Kopt on - Grievor

AWARD OF THE ARBI TRATOR

There are two aspects to this grievance. Firstly, the Conpany all eges that
the grievor, M. WIf Kopton, spoke rudely on the telephone with the
representative of a client conpany who called the Custoner Service Centre,
and spoke with M. Kopton in his capacity as a Custoner Support
Representative. The custoner's representative wote a letter of conplaint
to the Custoner Service Unit Manager, Ms. Diane Borowski, on July 7, 1997
conplaining of the grievor's attitude towards her during the course of
their tel ephone conversation, said to have occurred on July 3, 1997.

M. Kopton denies having had any conversation with the custoner in
guestion on July 3rd. It is common ground that it was within the ability
of the Conpany to verify its tel ephone records to determ ne specifically
whet her M. Kopton's tel ephone was the one which was connected to the



customer in question on the occasion of the alleged incident. However, for
reasons which it best appreciates, the Conpany has not produced records to
verify that indeed the grievor was the person who spoke wth the
conpl ai ni ng individual. Moreover, it appears that when the grievor was
first notified of the alleged conplaint, sone eight days later on July 11,
1997, his attenpt to trace his own call records would, according to M.
Bor owski's own evi dence, have been too late. In the result, the Conpany,
whi ch enpl oys upwards of 200 Custonmer Support Representatives is wthout
any direct evidence to confirmthat the tel ephone call in question did in
fact involve M. Kopton. Additionally, the timng of its notice to him of
the conplaint effectively deprived him of the ability to obtain the
records which would have confirmed or ruled out his own defence, which is
t hat he never spoke with the individual in question on July 3rd.

It appears that in her conplaint to Ms. Borowski the individual who called
did indicate that she spoke with a person naned WIlf, an obviously
uncomon nane. However, for reasons which it best appreciates, the Conpany
did not inquire of M. Kopton as to his side of the story within a
sufficient tine to allow either party to evaluate his denial that he was
the representative involved. In this regard it is not insignificant that
Ms. Borowski was alerted to the customer's conplaint by way of a tel ephone
call fromthe custonmer on July 3, 1997. In the result, the Arbitrator is
not satisfied that the Conpany has discharged the burden of proof with
respect to the allegation that the grievor was the Custonmer Support
Representati ve who spoke with the conplaining custonmer on July 3, 1997. On
this aspect, therefore, the grievance nust be all owed.

The second part of the grievance concerns an event which is not in
di spute. The record reveals that upon being advised of the conplaint
against him M. Kopton telephoned the individual who had made the
conpl ai nt against him doing so against the advice of M. Borowski. The
Arbitrator is satisfied that that conversation degenerated into an
argunentative confrontation which obviously did Ilittle to inprove
relations with the custonmer in question. In fact, after the conversation
with M. Kopton the custoner's representative tel ephoned Ms. Borowski to
conpl ain about his call to her, and wote a followup letter of conplaint
dated July 15, 1997.

The grievor does not deny havin ' g tel ephoned the conplai ning custoner on
July 11. Nor does he appear to dispute that the conversation took an
unfortunate turn, and that the custonmer's letter of conplaint in respect
of that call was justified.

The issue then beconmes the appropriate neasure of discipline in the
circunstances. Wiile it is not possible to know with precision how the
Conmpany apportioned the denerits assessed agai nst M. Kopton on the basis
of the two separate phone calls, the first of which has not been
sufficiently proved in these proceedings, | consider it reasonable to
assess fifteen denerits for the tel ephone call of July 11, 1997, which
adm ttedly occurred, and which was deserving of discipline.



For the foregoing reasons the grievance is allowed, in part. The
Arbitrator directs that the Conpany adjust the grievor's record to refl ect
the assessnment of fifteen denmerits for an inappropriate telephone

conversation with a conpl aining customer on July 11, 1997.

M CHEL G PI CHER

Novenber 2, 1998
ARBI TRATOR



