CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2988

Heard in Montreal, Wednesday, 14 October 1998
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
Dl SPUTE:

Dism ssal of M. R Fuerst.

BROTHERHOOD' S STATEMENT OF | SSUE

The grievor was disnm ssed by the Conpany for allegedly reporting for duty
on March 28, 1998, while in a state of alcohol intoxication. The
Br ot her hood gri eved.

The Union contends that: 1.) The grievor was not in violation of Rule G
2.) In consequence, the discipline assessed the grievor was unwarranted

and certainly excessive.

The Uni on requests that the grievor be reinstated into his former position
forthwith without [oss of seniority and with full conpensation for al
financial |osses incurred as a result of this matter.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD
(SGD.) J. J. KRUK SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

D. Freeborn - Labour Relations Oficer, Calgary
E. Macl saac - Labour Relations Oficer, Calgary
H. Schoones - Assistant Track Nhintenance Supervi sor
B. Gauld Assi stant Track Mai ntenance Supervi sor
And on behal f of the Br ot her hood:
D. W Brown - Seni or Counsel, Otawa
J. J. Kruk - System Federation General Chairman, Otawa
P. Davi dson - Counsel, Otawa
K. Dept uk - Vice-President, Otawa

AWARD OF THE ARBI TRATOR

Upon a careful review of the material submtted, the Arbitrator is
conpelled to the conclusion that the grievor, who occupied a safety
sensitive position as a relieving track maintainer/truck driver did report
for duty on March 26, 1998 while in a state of inebriation induced by the
consunpti on of al cohol.



The material before the Arbitrator establishes that on the nmorning in
gquestion M. Fuerst was responsible for driving several enployees to a
safety nmeeting to be held in Kenora, Ontario. Three enpl oyees conpl ai ned
to

Assi stant Track Mai ntenance Supervisor B. Gauld that enroute to the safety
nmeeting they detected a strong odour of alcohol fromthe grievor, slurred
speech, red eyes and a loud tone of voice. One of the enpl oyees rel ated
that M. Fuerst was driving erratically, and that at one point he drove
onto the shoulder of the road. It does not appear disputed that during
| ater stages of the trip two other enployees took over the driving of the
truck.

When the Conpany held a disciplinary investigation to inquire into the
circunstances of the incident the enployees in question, in varying
degrees, changed their account of what they had observed. Even on the
altered basis of their collective statenments, however, there renains
acknowl edgenent that the grievor snelled of alcohol, slurred his speech
and had bl oodshot or red eyes. Further, both M. Gauld, and Assistant
Track Mai ntenance Supervisor H. Schoones directly observed the grievor's
condition and detected a strong snell of alcohol from him

M . Fuerst denies working under the influence of alcohol. He states that
he had sone three or four beers before I | p.m on the prior evening, and
m ght have snell ed of al cohol because he had not eaten an evening neal on
March 25th or breakfast on March 26th. Wth respect to the quality of his
driving, M. Fuerst relates that he drove slowy, and that his driving was
made nore difficult by foggy conditions on the norning of the 26th.

Upon a review of the evidence adduced, the Arbitrator is satisfied, on the
bal ance of probabilities, that M. Fuerst was under the influence of
al cohol when he comenced his duties driving the Conpany's truck, wth
enpl oyees as passengers, comencing at 5:00 a.m on March 26, 1998.
Needl ess to say, enployees do not |lightly conplain about another
enpl oyee's possible inebriation, and when they do so it is out of a
serious concern for their own safety. The concerns expressed by the
enpl oyees to Supervisor Gauld are perhaps the nore understandable, to the
extent that at |east one enployee indicated that in recent tines the
grievor had operated his truck in a state of inebriation on nore than one
occasion. \Wile the enployees involved may have tenpered their initial
accounts of March 26 when they realized that the matter had escal ated to
the risk of serious discipline to M. Fuerst, the overall evidence,
including their initial statenents to Supervisor Gauld confirns that
several of them had very substantial concerns for their own safety in
light of the grievor's physical state and conduct on the norning of the
26t h.

The grievor has sonme sixteen years of service with the Conpany, during
which time he has never been previously disciplined. Those factors can
fairly be taken into account as mtigating, insofar as the appropriate
measure of discipline is concerned. The Brotherhood further argues that



t he Conmpany was under an obligation to refer the grievor to the EFAP
procedures to determ ne whether he mght in fact be an alcoholic in
respect of whom a duty of reasonable accommodati on m ght be owed. The
Arbitrator has sonme difficulty with that subm ssion. An individual's
medi cal condition, including alcoholism is generally a matter for that
i ndi vi dual and his or her physician, and an enployer cannot |ightly insist
on a mandatory nedical exam nation, unless there is reasonable and
probabl e cause to have concerns about the enployee's general fitness to
safely performhis or her duties. That situation was not apparent in the
case at hand.

The evidence does, however, disclose that the grievor did seek his own
medi cal assessnent in respect of alcohol consunption. Follow ng the events
|l eading to his discharge M. Fuerst participated in the assessnent program
of the Addictions Foundation of Manitoba, a program designed to assess an
individual's status in respect of alcohol consunption through the
graduated stages of non-involvenent, irregular involvement, regular
i nvol venent, harnful involvenment, dependent involvenment, transitional
abstinence and stabilized abstinence. Docunmentation provided by the
Foundation diagnosed the grievor as being at a |l|evel of "harnful
i nvol vement", in April of 1998, shortly after the events |leading to his
di scharge. While he is not a dependent alcoholic, it is evident that the
grievor did have problens with his degree of alcohol consunption at the
time in question, sufficient to obtain professional assistance both in
di agnosis and in his own subsequent efforts to bring his level of
i nvol venment under control. In all of the circunstances | am satisfied that
the grievor's actions in that regard are also mtigating factors in
respect of the ultimate penalty to be assessed in the case at hand. On the
whole, | am satisfied that the grievor can be reinstated into his
enpl oynment, subject to conditions fashioned to protect the enployer's
legitimate interests.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator directs that the grievor be reinstated into his enpl oynent
forthwith, wi thout |oss of seniority and w thout conpensation for wages
and benefits |lost. For the period of two years follow ng his reinstatenent
the grievor shall be subject to such periodic and random testing as the
Conpany may deem appropriate for the purposes of detecting alcohol
consunption by the grievor. Should any such test, to be adm nistered on a
non- abusi ve basis, prove positive in ternms of normal |egal standards, the
grievor shall be subject to discharge.

Cct ober 19, 1998 M CHEL G PI CHER
ARBI TRATOR



