CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3005
Heard in Cal gary, Thursday, 12 Novenber 1998
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)

Dl SPUTE:

Appeal of discipline, ninety (90) day suspension, of Assistant Conductor
D.W Ewald of Calgary, Alberta effective August 17, 1997 for violation of
CROR 311 (b), and 142 of Special Instruction on August 17, 1997.

JO NT STATEMENT OF | SSUE:

On August 17, 1997 the grievor was working as assistant conductor on
train #556-51-17. The crew was enroute between Calgary, Alberta and
Ki nder sl ey, Saskatchewan. The crew entered Foreman MacDonald's work limts
wi thout authority. As a result the grievor and crew were renpoved from
service and attended investigations held on August 21 (Conductor O Neill &
the grievor) and August 29, 1997 (Loconotive Engi neer Trevor Adanson). The
conductor and the | oconotive engi neer were discharged from service. The
grievor was assessed a ninety (90) day suspension.

The Council's position is that the discipline assessed to the grievor is
excessive and therefore requests that the discipline be mtigated to a
| esser degree and that the grievor be fully conpensated, w thout |oss of
seniority or benefits.

The Conpany di sagrees.

FOR THE COUNCI L: FOR THE COVPANY:
(SGD.) M G ELDRI DGE (SGD.) S. BLACKMORE
FOR: GENERAL CHAI RPERSON FOR: ASSI| STANT VI CE- PRESI DENT, LABOUR
RELATI ONS
There appeared on behalf of the Conpany:

S. M Bl acknore - Labour Rel ations Associate, Geat Plains District,
Ednont on

A. E. Heft - Manager, Labour Rel ations, Toronto

J. Bauer - Human Resources Busi ness Partner, G eat Plains

District, Ednonton
L. Bronson - District Superintendent, Transportation, G eat



Pl ains District, Ednonton

T. Cow eson - Superintendent, Transportation, Ednonton

S. Lintick - Assi stant Superintendent, Transportation, Ednonton
And on behal f of the Council:

M G Eldridge - Vice-General Chairperson, Ednonton

D. Ellickson - Counsel, Toronto

M Janssen - Vice-General Chairperson, Wnnipeg

AWARD OF THE ARBI TRATOR

The facts in relation to the discipline of Assistant Conductor Ewald are
fully related in CROA 3006. It is common ground that the grievor's train
proceeded over a segnment of the Oyen Subdivision on August 17, 1997 in
violation of a nunber of operating rules. Specifically, his nopvenent
failed to observe a speed restriction over a bridge and, shortly
thereafter, inproperly travelled virtually the full extent of territory
under the track occupancy permt of a track nmi ntenance foreman.

The incidents in question resulted in the discharge of the |ocomotive
engi neer and conductor who were part of the grievor's crew, as well as the
assessnent of the ninety day suspension agai nst Assi stant Conductor Ewal d,
It appears that the Conpany subsequently reinstated the |oconotive
engi neer, on the basis of certain mtigating factors which need not be
el aborated here. The sole issue in these proceedings is the appropriate
measure of discipline to be assessed agai nst Assistant Conductor Ewal d.

It is conmon ground that at the time of both incidents M. Ewald was in
t he second | oconotive unit, where he had been di spatched by the | oconotive
engi neer to attenpt to restart the unit which had apparently shut down. It
is not disputed that he was, neverthel ess, under an obligation to remain
vigilant and remnd his fellow crew nenbers about the upcom ng speed
restriction and track occupancy permt which they would soon encounter. By
his own adm ssion, he failed to do either. As related in CROA 3006, the
encroachnment of the grievor's train into the area for which Track Foreman
MacDonal d held a track occupancy permt is a cardinal rules infraction
which, in another circunmstance, could have had disastrous results.
Fortunately the maintenance crew were on a side track when they were
encountered by the grievor's novenent.

As M. Ewald was not in a position to observe the speed restriction
flags, no discipline was assessed against him with respect to the
overspeed of the train over the bridge at mleage 119.3 of the Oyen
Subdi vi sion. He was, however, assessed a ninety-day suspension for his
i nvol venment in the cardinal rule infraction relating to disregard of
Foreman MacDonal d's track occupancy permt.

VWil e the seriousness of a cardinal rule infraction is obvious, there
are mtigating factors to be taken into account in the assessnent of the
penal ty appropriate to the grievor in the case at hand. It is not disputed
t hat Assisstant Conductor Ewald was an enployee of sone twenty years
service at the tinme of the incident in question. Over all of those years



he had only once been previously disciplined for a rule infraction,
apparently within the fitst ten days of his enploynent in 1977. Thereafter
he has mai ntai ned an exenpl ary discipline free record, recording no rules
vi ol ati ons what soever prior to the incident at hand. In that circunstance
| am not persuaded that the assessnent of a ninety day suspension, the
equivalent of the loss of a quarter of a year's earnings, is an
appropriate measure of discipline in the circunstances, even though a
serious suspension is within the appropriate range of discipline for a
first cardinal rules violation. Based on the quality of the grievor's
prior service, | am satisfied that the assessnment of a forty-five day
suspensi on woul d have been anple in the circunstances to convey to himthe
seriousness of his error, and would have had the desired rehabilitative
effect.

The grievance is therefore allowed, in part. The Arbitrator directs that
a suspension of forty-five days be substituted for the ninety day
suspensi on assessed agai nst Assistant Conductor Ewald, with conpensation
to be paid to himfor the balance of wages and benefits |ost.

Novenmber 17, 1998 M CHEL G PI CHER
ARBI TRATOR



