CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3008
Heard in Montreal, Tuesday, 8 Decenber 1998
concer ni ng
CANADI AN PACI FI C RAI LWAY COWMPANY
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
DI SPUTE:

The assessnment of 30 denerit marks to Crew Di spatcher Frederick
MacDonal d for conduct unbecom ng an enpl oyee as w tnessed by his use of
profanities and verbal assault towards fellow enpl oyees, a violation of
Canadi an Pacific Railway's Discrinnation and Harassment Policy while

working as a Crew Di spatcher on April 27, 1998.

JO NT STATEMENT OF FACT:

On April 27, 1998, an incident occurred at the Cal gary Crew Managenent
Centre. M. Frederick MacDonal d addressed several fellow enployees in a
| oud, abusive tone and used profane, offensive and degradi ng | anguage.

Fel | ow enpl oyee Crew Di spatcher Ms. D. Julien, who was a bystander and
witness to M. MacDonald's outburst, filed a conplaint with the Conpany in
regards to M. MacDonal d' s behavi our.

The Conpany conducted an investigation in accordance with article 27 of
the collective agreenent. Based on the facts gathered during the
i nvestigation, M. MacDonald's discipline record was assessed 30 denerit
marks as a result of his unbecom ng behaviour on April 27, 1998.

JO NT STATEMENT OF | SSUE:

The Union progressed a grievance arguing that the discipline assessed
was excessive in the circunstances and requested that a caution would be
nor e appropri ate.

The Conpany deni ed the Union's grievance stating that the discipline
assessed was appropriate.

FOR THE UNI ON: FOR THE COVPANY:

(SGD.) NATHALI E LAPOI NTE (SGD.) CAROL GRAHAM
DI VI SI ON VI CE- PRESI DENT FOR DI RECTOR, RCTC/ CMC



There appeared on behal f of the Conpany:

C. Graham - Labour Relations O ficer, Calgary
R. Hanpel - Labour Relations O ficer, Calgary
S. Sut herl and - Manager, CMC, Cal gary

And on behal f of the Union:
P. J. Conl on - Divison Vice-President, Toronto
S. Mercier - Local Chairnman, Montrea
R. Surnmersi de - Local Representative, Montrea

AWARD OF THE ARBI TRATOR

There is no dispute that the grievor utilized unacceptable | anguage in
t he workpl ace, causing offence to others within earshot. it appears that
upon discovering that certain printers were not properly reloaded with
paper, in a |oud voice, M. McDonald blanmed two mal es enpl oyees of the
Crew Managenent Centre referring to the individuals as "you stupid cunts”.
Al t hough the words were not addressed to her, enployee Denise Julien
over heard them and was deeply offended, being pronpted to file a witten
conpl ai nt.

The Uni on does not deny that the grievor deserves sone penalty for his
actions. The sole issue in this dispute is the quantum of discipline.
Thirty denerits were assessed against M. MacDonald for his conduct. The
record before the Arbitrator confirns that on at |east two prior occasions
he has been disciplined for discourteous conduct. Ten denerits were
assessed for an incident on January 21, 1985 and twenty denerits for an
i ncident on May 21, 1987.

VWhile rmuch argunent was directed by the parties to the |evel of
acceptable "shop talk" within the workplace, a level which it is agreed
has i nmproved in recent years, the essence of the difference between them
concerns whether the words and tone utilized by M. MacDonald can fairly
be said to be harassing conduct in the workplace. Wile the Conpany does
not suggest that there was sexual harassment involved in the grievor's
actions, it submts that there was an unacceptable intention to denean the
i ndi viduals addressed, to a degree which justified the discipline
assessed. In the grievor's defence, the Union submts that the words which
he used, although unacceptable, are not unknown in the workplace, and that
mtigation should flow to sonme degree fromthe fact that he was in the
| ate stages of a twelve hour shift during which he had had no | unch break

Upon a review of the subm ssions, | am satisfied that there were
mtigating factors, and that the grievor's words, as disturbing as they
were, were not intended to denean the persons who were the subject of his
insult. His words were plainly unacceptable in any professional work
setting and, in light of his prior record, were deserving of a serious
| evel of discipline. In considering the neasure of discipline to be
assessed, however, | deemsignificant that there appears to have been no
di sci pline against M. MacDonald for simlar behaviour for a period of
sone ten years prior to the incident in question. Moreover, given that



there was no intention to harass or denean the nal e enpl oyees who were the
subject of the comment, | am satisfied that the assessnment of twenty
denerits would have been an appropriate neasure of discipline in the
circunstances, and that the grievor's record should be anended
accordi ngly.

The grievance is therefore allowed in part. The Arbitrator directs that
twenty denerits be assessed against M. MacDonal d for the unacceptabl e use
of profanities in the workplace on April 27, 1998.

Decenmber 14, 1998 M CHEL G. PI CHER
ARBI TRATOR



