CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 3009

Heard in Montreal, Wednesday, 9 Decenber 1998
concer ni ng
VI A RAI L CANADA | NC.
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

EX PARTE

DI SPUTE:
The Corporation's refusal to honour a signed agreenent.

EX PARTE STATEMENT OF | SSUE:

During the nmonth of Septenber 1997, the results of the Section 18 vote
at VIA Rail were known and it was clear that the Brotherhood of Loconotive
Engi neers woul d be the bargaining agent for running trades enpl oyees at
VI A Rail.

I n October of 1997, prior to the certification order being issued, the
Corporation entered into an agreenent wth the UTU Vice-Genera
Chai rperson i n Honepayne.

The agreenent referred to was in relation to "held away tinme" at the
away-from home term nal and becane necessary as a result of a mmjor change
in operations which severely extended the held away tine for running
trades enployees. The agreenent signed for the Conductors/Assistant
Conduct ors was signed by both parties.

The Corporation has refused to honour the provisions of the agreenent as
signed and agreed for the Conductors and Assi stant/ Conductors.

It is the Brotherhood's contention that the Corporation did not
negotiate with the party in a genuine manner and has refused to honour the
agreenent .

Grievances were filed seeking paynment. The Corporation did not respond.

FOR THE BROTHERHOOD

(SGD.) J. R TOFFLEM RE

GENERAL CHAI RMVAN

There appeared on behal f of the Corporation:




E. J. Houli han - Seni or Manager, Labour Rel ations, Montrea

B. E. Wods - Director, Human Resources and Labour Rel ations,
Mont r eal

J. C. Genier - Consul t ant

J. N Mirello - Legal Counsel, Montrea
And on behal f of the Brotherhood:

D. Ellickson - Counsel, Toronto

J. R Tofflemre - General Chairman, Gakville

AWARD OF THE ARBI TRATOR

By this grievance the Brotherhood seeks the enforcenent of a |ocal
agreenent nmade between a Local Chairperson of the predecessor union, the
United Transportation Union (UTU) and the Corporation's then Manager of
Custoner Services at Wnnipeg, M. D.J. Patterson on October 27, 1997. It
is comon ground that at the tine of the local agreement the UTU was in
the last days of its right to represent conductors and assistant
conductors enpl oyed by the Corporation. A representation vote conducted by
t he Canada Labour Rel ati ons Board determ ned on Septenber 25, 1997 that
the BLE was successful in emerging with the bargaining rights for the
enpl oyees concerned, following an application made by the Corporation
under section 18 of the Canada Labour Code. The | ocal agreenent was thus
negotiated during the period pending the finalizing of the board
certificate, which was issued on Novenmber 3, 1997, effective October 31,
1997.

The | ocal agreenent woul d provide to conductors and assi stant conductors
honme term nalled at Honmepayne a considerably nore generous fornula for
being required to |l ay over for extended periods of tinme at Sioux Lookout.
It does not appear disputed that the advantages so negoti ated exceed those
available to loconotive engineers operating in the same crews. It is
common ground that an earlier agreenment, signed by the UTU s General
Chairperson and the Corporation's Director of Labour Relations, as
reflected in a letter dated March 17, 1992 al so provided protections for
enpl oyees conpelled to | ayover at Sioux Lookout, albeit on a | ower scale.

The Corporation never inmplenented the "new' |ocal agreenent. |Its
representative submts that it was in fact negotiated in dubious
circunst ances by a bargai ni ng agent whose status was questionabl e, given
the known outconme of the representation vote conducted by the Canada
Labour Rel ations Board. The Corporation questions whether it was done in
good faith. The Corporation stresses that, predictably, the BLE soon
demanded that the higher benefit be nade payable equally to | oconotive
engi neers. The Corporation's position has consistently been that the
purported | ocal agreement is a nullity. It continues to honour the earlier
agreenment, as well as a simlar agreement negotiated with the BLE, whereby
all crew nenbers are treated equally in respect of conpensation for |aying
over at Sioux Lookout.

Upon a review of the positions of the parties the Arbitrator is



satisfied that the Corporation's position nust be sustained. The record
confirms that the earlier |ayover agreement concerning Sioux Lookout was
negotiated wth the Director of Labour Relations for the Corporation,
which is to say at the highest l|level, at the Corporation's national
headquarters. It is not disputed that that agreenent would have been
enforceable as part of the collective agreenment. The issue then becones
whet her the subsequent "new' |ocal agreenent made by the fornmer bargaining
agent in the dying days of its mandate, and entirely negotiated with the
Corporation's Manager of Custoner Services in Wnnipeg wthout the
know edge, approval or signature of the Corporation's Director of Labour
Rel ati ons, can be said to be a proper anmendnent of the collective
agreement docunents. In this regard article 76 of the collective agreenent
is controlling. Titled "Application and Interpretation of Agreenment" it
provides, in part, as follows:

76.4 No | ocal arrangenents which conflict with the generally accepted
Interpretation of the provisions of this Collective Agreement will be
entered into unless first approved by the General Chairman affected
and the proper Oficer of the Corporation.

The Arbitrator nust sustain the position of the Corporation, which is
that the | ocal agreenent purportedly negotiated with a relatively m nor
of ficer of the Corporation at W nni peg cannot vary the earlier agreenent
or otherw se anmend the collective agreenent, as it was not duly approved

by the "proper Oficer of the Corporation.”™ In the case at hand it is
clear that the arrangenent for conpensation in respect of extended
| ayovers at Sioux Lookout was an extraordinary nmeasure, initially

negoti ated at the national level in March of 1992 and executed by M. C C
Muggeri dge, then Director of Labour Relations for the Corporation. The
instant collective agreenent, |ike other agreenents within the industry,
reflects the understanding of the parties that in certain circunstances
| ocal agreenents may be negotiated, but that they are not to be negotiated
internms that are contrary to the provisions of the collective agreenent,
absent the approval of the appropriate Union and Corporation officers.
That is an understandabl e protection, the terns of which, under another
coll ective agreenent between the Canadi an National Railway Conpany and the
United Transportation Union, were successfully invoked in this office by
the union's general chairman to strike down the terns of a locally
negoti ated agreenent of reinstatenent for an individual enployee. (See
CROA 2756) In nmy view, in the instant case, the Corporation is equally
entitled to invoke the provisions of article 76.4 to properly dissociate
itself from the agreenment negotiated with M. Patterson, an individua

with neither the authority nor the stature to reverse or anend the terns
of the initial |ocal agreement of March 17, 1992, or any other aspect of
the collective agreenent.

For the foregoing reasons the grievance nust be di sm ssed.

Decenber 14, 1998 M CHEL G. PI CHER
ARBI TRATOR



