CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 3011

Heard in Montreal, Wednesday, 9 Decenber 1998 & Wednesday, 13
January 1999

concerni ng
VI A RAI L CANADA | NC.
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
EX PARTE
DI SPUTE:

Di sm ssal of Conductor S. Boivin on June 30, 1997 as a result of an
al l eged incident occurring on Decenber 12, 1996.

EX PARTE STATEMENT OF | SSUE:

On Decenmber 12, 1996 Conductor S. Boivin was the conductor on train no.
60 operating between Toronto and Montreal. Some tinme in February 1997, the
Cor poration received a conplaint froma femal e passenger who had travell ed
on train no. 60 on Decenber 12, 1996. On June 9, 1997 the Corporation held
an investigation regarding the conplaint filed in February 1997.

On June 30, 1997 Conductor Boivin was advised by the Corporation that
his record had been assessed 60 denerits and subsequently he was di sm ssed
fromthe Corporation.

The Brot herhood appeal ed the di sm ssal of Conductor Boivin on August 6,
1997. The Corporation refused to respond to this appeal and on October 2,
1997 the Brotherhood requested that the Corporation join the Brotherhood
in preparing a Joint Statement of Issue.

The Brotherhood appealed the dism ssal of Conductor Boivin on the
grounds that he did not receive a fair and inpartial investigation,
including the fact that the Corporation violated the collective agreenment
by not holding an investigation in a tinely manner. The Brotherhood
further contends that the evidence does not support the Corporation's
position that dism ssal was warranted and we request that Conductor Boivin
be reinstated with full conpensation and no | oss of seniority or benefits.
Furthernmore, the Brotherhood is requesting the paynent of all costs
incurred by Conductor Boivin as a result of have to defend hinself against
a charge of sexual assault arising fromthe alleged incident on Decenber
12, 1996.



The Corporation has refused to respond and answer the appeal on behal f
of Conduct or Boi vin.

FOR THE BROTHERHOOD
(SGD.) J. R TOFFLEM RE GENERAL CHAI RMVAN
There appeared on behalf of the Corporation:

E. J. Houli han - Seni or Manager, Labour Rel ations, Montrea

B. E. Whods - Director, Human Resources and Labour Rel ations,
Mont r eal

J. C. Genier - Consul t ant

J. N Mrello - Legal Counsel, Montrea
And on behal f of the Brotherhood:

D. Ellickson - Counsel, Toronto

J. R Tofflemre - General Chairman, Oakville

S. Boivin - Gievor

At the request of the Corporation, the hearing was adjourned to January
1999.

On Wednesday, January 13, 1999, there appeared on behalf of the

Cor por ati on:

E. J. Houli han - Seni or Manager, Labour Rel ations, Montreal
G. Berm - Labour Rel ations Officer, NMontreal
J. N Mrello - Legal Counsel, VIA Montrea
OPP Constable M Meehan - Wtness
"1V, , - Wtness
And on behal f of the Brotherhood:
D. Ellickson - Counsel, Toronto
J. R Tofflemre - General Chairman, Gakville
S. Boivin - Gievor

AWARD OF THE ARBI TRATOR

This arbitration concerns the discharge of Conductor S. Boivin for the
al | eged sexual assault of a passenger during his tour of duty on Train No.
60 operating between Toronto and Montreal on Decenber 12, 1996. The
passenger, to be referred to as '"IV', alleges that the grievor kissed her
and fondl ed her breasts while the two were standing in a vestibule as the
train approached Belleville where she intended to detrain. According to
her account she requested Conductor Boivin's assistance to |eave the
train, as she has disabled knees. She relates that Conductor Boivin |ed
her to the vestibul e between two cars, carrying her baggage for her. She
states that as they stood together awaiting the train's arrival in the
Belleville station he I|eaned forward and kissed her on the |1ips.
Thereafter, according to her account, he noved his hands upwards under her
top and touched both of her breasts. She describes her condition as
"frozen" at the time. According to her account M. Boivin then told her
t hat he has occasion to lay over in Toronto, and gave her his name and
pager nunber which she wote on a piece of paper, suggesting that he give
her a call sonetine so that they m ght get together.



"I'V" did not report the incident for a considerable period of tine. She
states that initially she declined to tell her husband about it, as she
feared both the inpact it mght have on him as he had a heart condition,
as well as the violent reaction which it m ght provoke. According to "IV,
she began to have nightmares about the incident, and eventually grew
apprehensi ve about her next trip on a VIAtrain. It is common ground that
"I'V'" was herself the victimof assault and rape as a m nor. According to
her account her nightmares took the form of her rapist playing the role of
a train conductor. She finally disclosed the alleged incident to the
Corporation in a tel ephone call nmade on February 3, 1997 when she provi ded
an initial statement to Conplaints Oficer Lise Richard.

Unfortunately, the Corporation took no initiative to investigate the
conplaint in a formal way for a considerable period of tine. It does not
appear disputed that nothing was done internally by the Corporation
bet ween February 3rd and late April. At that point, as a result of a
separate conplaint mde by 'IV' to the Ontario Provincial Police, the
police got in touch with the Corporation. It does not appear disputed that
as of late April the further delay in the Corporation's investigation was
in part occasioned by its wish to honour the request of the investigating
police not to conprom se the police investigation by commencing fornal
proceedi ngs of its own. In the result, M. Boivin who is alleged to have
m sconducted hinself on Decenber 12, 1996 had no notice of "Y's conpl aint
until he was arrested and charged by the Ontario Provincial Police on My
29, 1997. The Corporation's own formal investigation into the incident was
held only on June 9, 1997, sone seven nonths after the all eged incident.

M . Boivin denies any recollection of the incident involving 'IV', and
deni es any w ongdoi ng whatsoever. His testinony, given in the crimna
proceedi ngs which resulted in an acquittal, is to the effect that he could
not, in the circunstances disclosed by "V''s account, have been to able
assault her in the manner described. He relates that the normal procedure
for detraining a handi capped person woul d have been to await the stopping
of the train, and that in any event he woul d have been observed by ot her
passengers and staff in the circunstances which she described. The trial
judge in the crimnal proceedings accepted the veracity of M. Boivin's
denial, and entered an acquittal. A review of the trial transcript
i ndicates that he tended to view both '"IV' and M. Boivin as credible
w tnesses, in which circunstance he was conpelled to acquit.

The initial position advanced by the Brotherhood is that the
Corporation violated the grievor's right to a fair and inparti al
I nvestigation, to be held w thout undue delay, as protected by
article 73 of the collective agreenment which provides, in part, as
foll ows:

73.1 Enpl oyees will not be disciplined or dism ssed until the
char ges agai nst them have been investigated. Enployees nmay, however, be
hel d of f for investigation not exceeding 3 days and wil |l be properly



notified, in witing and at | east 48 hours in advance, of the charges
agai nst them

73.6 It is understood that the investigation will be held as
qui ckly as possible, and the | ayover time will be used as far as
practi cabl e.

The al |l egations against M. Boivin are, needless to say, anong the nost
serious possible, which if proved would clearly justify the term nati on of

his services. That consequence is obviously graver still in this case, as
it wuld affect an enpl oyee of sone twenty years' standing who, it is not
di sput ed, received only one m nor neasure of di scipline on a single

occasion in all of his years of railway service. As a |long service
exenplary enployee in his late fifties, M. Boivin has an enornous anount
to | ose should the allegations against himbe established. Unfortunately,
for reasons which the Corporation best appreciates, nothing was done with
respect to bringing this conplaint to his attention for approximtely
seven nonths follow ng the incident, an occurrence of |ess than one m nute
al l eged to have happened on Decenber 12, 1996 at Belleville. It is not

di sputed that the initial period of delay, from February 3 to the end of
April of 1997 was entirely the Corporation's own responsibility.
Thereafter, such delay as occurred was the result of its decision to await
the outconme of the crimnal investigation being conducted by the Ontario
Provi nci al Police.

Upon a careful review of the facts, the Arbitrator is conpelled to sustain
the prelimnary position of the Brotherhood with respect to the issue of
undue delay in the Corporation's own investigation of the grievor. If, as
M. Boivin insists, he was innocent of any wongdoing, it is evident that
he woul d have been substantially prejudiced in his ability to recall and
reconstruct the events of Decenmber 12, 1996, as the conpl aint was not
brought to his attention, and he ot herw se woul d have had no occasion to
t hi nk about or recall his encounter with "V', for a period of some seven
nmont hs. For reasons touched upon in other awards of this Ofice, including
one award interpreting article 73.6, it is inconsistent with the precepts
of a fair and inpartial investigation for an enployer to withhold from
an enpl oyee a conpl aint of serious allegations of m sconduct for a
substantial period of nonths, thereby depriving t hat individual from
adverting as freshly as possible to the date and incident in question, so
as to be able to fairly respond to the all egati on made.

Apart from hanpering a person's own ability to recall, such a delay would
al so hanper, if not destroy, the enployee's ability to identify and confer
with other persons or witnesses who m ght assist in his or her defence.
These principles have been repeatedly sustained both in this Ofice and in
Canadi an arbitration jurisprudence generally (see CROA 2615, 2822, and
2823; Re Corporation of Borough of North York (1979), 20 L.A C. (2d)

289 (Schiff); Re Brunswick Bottling Ltd. (1984), 2 L.A.C. (4th) 36
(Iwanicki); Re Mracle Food Mart (1988), 2 L.A.C. (4th) (Haefling); Re Air
Canada (1993), 34 L.A.C. (4th) 13 (Frunkin); Re Alinents Delisle It6e



(1994) 41 L.A. C. 115 (Frunkin).

In the alternative, if it were necessary to deal with this matter on the
merits, the Arbitrator woul d al so conclude that the Corporation has failed
to di scharge the burden of proof in the matter at hand. As noted by the
judge at the crimnal trial, where the standard of proof is admttedly
different, both "V' and M. Boivin are credible witnesses, in a dispute
where there are no other witness to the alleged event. If, as | am

per suaded, the evidence of "V' and M. Boivin stand in effective
equilibrium the case nust ultimtely be resolved against that party which
has the burden of proof. On that basis | would be conpelled to allow the
gri evance.

Further, if it were necessary to choose as between the grievor's evidence
and the account provided by "V', there are substantial reasons for concern
as to the reliability of "V ... s account. Firstly, a degree of concern
arises fromthe fact that "V' made no conpl ai nt about the incident for a
period of alnmost two nonths. By her account she told no one about it,

i ncludi ng her husband. While that fact al one m ght not be fatal to the
credibility of her evidence, a degree of concern also flows fromthe fact
t hat her eventual conplaint to the Corporation and to the police was
pronpted by recurring nightmares which m xed events and rel ated back to an
unfortunate incident in which she was the victimof an assault and rape at
t he age of fourteen. Wthout dimnishing the pain and nental suffering
pl ainly experienced by "V', the overall sequence of events and the manner
in which her conplaint emerged does tend to rai se questions about the
reliability of her account of events. Unfortunately, for the reasons

rel ated above, the delay in bringing this matter to the grievor's
attention was such as to undermne his own ability to have any i ndependent
direct recall of what nmay have transpired. In these circunstances, were it
necessary to choose as between the account of the grievor and the account
provided by "Y', the Arbitrator would be inclined to accept the grievor's
deni al . However, the Arbitrator rejects the subm ssion of the Brotherhood
to the effect that the grievor's |legal costs and defence of the crimnal
action should be awarded as danmges. That matter was the result of a
conpl ai nt between "V' and the provincial police authorities not initiated
by the Corporation.

For all of the foregoing reasons the grievance is allowed. The
Arbitrator directs that M. Boivin be reinstated forthwith into his
enpl oynment, without |oss of seniority, and with conpensation for all wages
and benefits | ost.

January 18, 1999 M CHEL G PI CHER
ARBI TRATOR



