CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3012

Heard in Montreal, Wednesday, 9 Decenber 1998
concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE - BROTHERHOOD

Claimon behalf of M. R Koch.

DI SPUTE - COVPANY:

The all eged violation of article 8.9 of collective agreenent 10. 1 when
t he Conpany awarded F. Turner position 134D on Bulletin PR-4 1995.

BROTHERHOOD' S EX PARTE STATEMENT OF | SSUE:

On Bulletin PR 4/95 M. F. Turner, an enployee junior to the grievor,
was awar ded position No. 134D (a crane operator's position). The Conpany
argued that M. Turner was the senior qualified enployee, an assertion
t hat the Brotherhood contests.

The Union contends that: (1) The Conpany violated article 8.9 of
agreenment 10.3

The Union requests that: It be declared that the grievor should have
been awarded the position in question, that the position be awarded to him
forthwith, and that he be nade whole for any |oss of wages, benefits or
seniority incurred as a result of this matter.

The Conpany denies the Union's contention and declines the Union's
request.

COVPANY' S EX PARTE STATEMENT OF | SSUE:

On the close of Bulletin PR-4 1995, the Conpany awarded position nunber
134D to F. Turner, the senior qualified applicant who nade application to
the position.

The Brot herhood contends in their ex parte statenent: (1) The Conpany



violated article 8.9 of agreenment 10. 3.

The Union requests that: It be declared that the grievor should have
been awarded the position in question, that the position be awarded to him
forthwith, and that he be nmade whole for any | oss of wages, benefits or
seniority incurred as a result of this matter.

The Conpany denies the Union's contention and declines the Union's
request.

FOR THE BROTHERHOOD
(SGD.) R F. LIBERTY SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behalf of the Conpany:
F. Metcalfe
S. M chaud
FOR THE COMPANY:
(SGD) J. TORCHI A
FOR: ASSI STANT CHI EF ENG NEER
- Labour Rel ations Associ ate, Engineering Field Operations, Ednonton -
Human Resources Associ ate, Ednonton

N. Di onne - Manager, Labour Rel ations, Montreal
And on behal f of the Brotherhood:
R. F. Liberty - System Federation General Chairman, W nnipeg
D. W Brown - Sr. Counsel, Otawa
P. Davi dson - Counsel, Otawa

AWARD OF THE ARBI TRATOR

Upon a review of the material filed the Arbitrator is satisfied that
this grievance cannot succeed. The unchallenged representation of the
Conpany is that enployee F. Turner had consi derabl e experience as a crane
operator prior to his enploynment with the Conpany in 1981. It is also not
di sputed that he conplete a crane safety training course in 199 1.
Al t hough he held a helper's position at the time of the conpetition for
the job which is the subject of this grievance, and he was junior to the
grievor, M. R F. Koch, M. Turner had both prior experience and training
in the operation of cranes.

By contrast, M. Koch had so such experience. It appears that he applied
for crane training in the 1994-95 season, but that the training was not in
fact given in that year. In the following year, before the instant
bulletin was filled, he indicated that training in speedswing was his
first priority, with crane operation as a |ower choice, after speedsw ng,
boom truck and tanper. The Brotherhood i nvokes article 8.9 of supplenental
agreenment 10.3, which provides as follows:

8.9 The Conmpany shall determ ne the order in which enployees wll
receive their training. The selection will be based on seniority
order to the extent practicable. However, a senior enployee shall not



be denied a position in a higher classification when through no fault
of his own, a junior enployee is given the opportunity to take
training and qualify first.

The Arbitrator has sonme difficulty with the subm ssion of the
Br ot her hood, which is that the foregoing provision was violated in the
case at hand. Firstly, it falls within the context of article 8, which
deal s broadly with the topic of "Machine Operator Training Prograni. As
can be gleaned fromthe context in which it appears, the purpose of the
provision is to ensure that enpl oyees who, through no fault of their own,
do not obtain training which junior enployees receive, are not thereby
deprived of access to a position in a higher classification. In the case
at hand, the evidence indicates that a nunber of training opportunities in
crane operation were available to the grievor. By the Brotherhood's
account sone sixty-three crane courses were offered by the Conpany on the
Prairie Region from 1990 to 1995. While sonme of those related to boom
truck and speedsw ng operation, fourteen are said to have been crane
saf ety courses and thirteen others to be crane rel ated courses. There is
no evidence before me that M. Koch attenpted to enrol hinself in any of
t hose courses, prior to 1994-95. In that circunstance it is difficult to
conclude that the higher degree of training achieved by M. Turner
relative to M. Koch was "through no fault of his own" within the nmeaning
of article 8.9 of supplenmental agreenment 10.3. Wihile M. Koch may best
appreciate why he did not seek crane operator training between 1990 and
1994, there is no evidence before the Arbitrator to suggest that he was
prevented from doing so for reasons beyond his control. The Arbitrator
must agree that in the circunstances the Conpany has conplied with article
15.3 of collective agreenent 10. 1 which provides, in part:

15. 3 Appointnments shall be made by the officer issuing the bulletin.
Empl oyees wi ||l be

awar ded positions
in order of seniority provided they are qualified.

In the case at hand the grievor was not qualified, and for the reasons
related cannot invoke the protections of article 8.9 of supplenental
agreenment 10. 3.

For these reasons the grievance nust be di sm ssed.

Decenber 14, 1998 M CHEL G. PI CHER
ARBI TRATOR



