CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3015
Heard in Montreal, Thursday, 10 Decenber 1998
concer ni ng
VI A RAI L CANADA | NC.
and

NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)

Dl SPUTE:
The assessnent of discipline to M. Arden Gsborne.

JO NT STATEMENT OF | SSUE

On Thursday, June 12, 1998, the Corporation held an investigation
statement with M. Arden Osborne for alleged failure to protect his
assignnent on the aforenentioned dates. The Corporation subsequently
assessed the grievor 15 denerit marks for failing to protect his
assi gnnment on April 28 and May 28, 1987.

It is the Union's position that the Corporation delayed in holding the
i nvestigation and based on the delay the investigation was not fair and
inpartial and was not held as "quickly as possible" in accordance with
articles 24.1 and 24.2 of collective agreenent no. 1. It is further the
Union's position that the absences were mtigated by illness and that the
grievor made reasonable attenpts to notify the enployer of his absence.
The Union alleges the grievor was treated unfairly and that the discipline
was excessive in the circunstances. The Union requests the discipline be
expunged fromthe grievor's record.

The Corporation maintains that there has been no violation of the
collective agreenent and has denied the Union's request.

FOR THE UNI ON: FOR THE CORPORATI ON:
(SGD.) R JOHNSTON (SGD.) E. J. HOULI HAN
PRESI DENT FOR: DI RECTOR, LABOUR RELATI ONS
There appeared on behalf of the Corporation:
E. J. Houli han - Seni or Manager, Labour Rel ations, Montrea
C. Pollock - Senior Oficer, Labour Rel ations, Montreal
L. Lapl ante - Oficer, Labour Relations, Mntrea
And on behal f of the Union:
D. O shewski -Nati onal Representative, W nnipeg

R Bir - Regi onal Representative



A. Osborne - Grievor

AWARD OF THE ARBI TRATOR

Upon a review of the material filed the Arbitrator is satisfied that the
grievor did render hinself liable to discipline for his failure to attend
at work on April 28 and May 26, 1997. On neither occasion did he contact
hi s enpl oyer in advance to indicate that he would be unavail able for work.
While he maintains that he did call the Ednonton ticket office at
approximately 7:15 a.m on the norning of April 28, 1997, and received no
answer, in the Arbitrator's view that is sinply not responsive to his duty
in the circunstances. |t appears that he did not continue to attenpt to
call, and that in fact he went back to bed and was awakened from his sl eep
by a tel ephone call fromhis supervisor after the comencenent of his tour
of duty. Further, the grievor admts that he nade no attenpt to call his
supervi sor on the 26th of My, 1997.

The record reveals that M. Osborne has previously been disciplined for
his failure to protect his work assignment, on nore than one occasion. In
the circunstances | am satisfied that the assessnent of fifteen denerits
was justified as a neasure of discipline.

The Arbitrator cannot sustain the allegation of the Union that the
grievor was denied a fair and inpartial investigation, or that there was
unreasonable delay in this matter. The investigation, held on June 12,
1997 related to two previous tinmekeeping incidents, for April 28 and May
26, 1998. In the circunstances the Corporation was justified, |I think, in
| ooking at the pattern of conduct falling within that time period, and
investigating. Nor do | view as irregular the fact that the grievor's
Manager Custonmer Services, M. Mllhone, who initially spoke to the
grievor on his failure to properly call the enployer on April 28 also
conducted the disciplinary investigation. This is not a circunstance where
the investigating officer was in the position of being a w tness providing
evidence contrary to the evidence of the enpl oyee concerned. There was, on
the face of the process, no bias or reasonabl e apprehension of bias on the
part of the Corporation's officer. The purpose of the investigation, in
keeping with article 24 of the collective agreenent, was to allow the
Corporation to obtain the facts pertinent to what it perceived as an

unacceptabl e pattern of absenteeism and a failure to call in when the
grievor was absent, and to give hima reasonabl e opportunity to offer his
expl anation. There was, in the circunstances, no departure from the

provi sions of article 24 of the collective agreenent.
The grievance nust therefore be di sm ssed.

Decenber 14, 1998 M CHEL G PI CHER
ARBI TRATOR



