CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3017
Heard in Montreal, Thursday, 10 Decenber 1998
concer ni ng
VI A RAI L CANADA | NC.
and

NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)

EX PARTE
DI SPUTE:

The assessnent of forty-five (45) denerits to M. Arden Osborne and his
subsequent dism ssal for accumul ati on of denerits.

JO NT STATEMENT OF | SSUE:

On October 27, 1997, the Corporation held an investigative hearing
concerning a custoner conplaint. The conplaint involved an incident with
custormer Ms. Wendy Bassett, and all egedly on Septenber 30, 1997. Foll ow ng
the hearing the grievor was assessed 45 denerits "In connection with a
passenger conplaint related to your tour of duty as a Counter Sal es Agent
in Ednonton Station on Tuesday, Septenber 30th, 1997." The assessnent of
denerits brought the grievor's total to ninety (90) resulting in his
di sm ssal

It is the Union's position that the incident with the customer was
non- cul pabl e. That the custoner failed to provide any objective evidence
to substantiate her <claim that the grievor's "behaviour was | ust
terrible". The custoner's reflections on the incident are in fact
subj ective and that the grievor's explanation of the events are npre
credi bl e.

It is further the Union's position that even if the grievor was found to
have been at fault, the discipline assessed is excessive in the
circunst ances and should be mtigated by the grievor's long service. The
Uni on seeks reinstatenent w thout |oss of wages or benefits.

The Corporation has denied the Union's request at all steps of the
grievance procedure.

FOR THE UNION: (SGD.) R JOHNSTON PRESI DENT
There appeared on behal f of the Corporation:




E. J. Houli han - Seni or Manager, Labour Rel ations, Montreal

C. Poll ock - Senior O ficer, Labour Relations, Mntreal
L. Laplante - Oficer, Labour Relations, Mntrea
And on behal f of the Union:
D. O shewski - National Representative, W nnipeg
R Bir - Regi onal Representative
A. Osborne - Gievor

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that the grievor's
dealings with a customer at the Ednonton station on Septenmber 30, 1997
caused the filing of a conplaint against him The customer relates that
baggage personnel informed her that she and her el even year old son could
pre-board their train, bound for Wnnipeg. The grievor was then in charge
nmonitoring the pre-boarding line. As the custoner and her son approached,
the grievor stopped them and inquired as to why they were pre-boarding.
The questioning, apparently in front of a nunber of other passengers, nmade
t he passenger extrenely unconfortable as she was not i mredi ately aware of
t he appropri ate answer, save that she had been told by baggage staff that
she could pre-board. The account of the passenger suggests that there were
repeated questions put to her by the grievor the tone and nature of which
made her extrenmely unconfortable. Finally, when she indicated to himthat
she had a problem knee, it appears that she was allowed to proceed.

While the grievor gives a different account of the incident, the
Arbitrator is satisfied, with due allowance for a degree of exaggeration
due to anger on the part of the passenger, that the essential account of
events found in her letter of conplaint is correct. | nust sustain the
position of the Corporation that the grievor was unnecessarily obstructive
to the conplaining passenger and her son, caused them unnecessary
enbarrassnent, and in so doing failed in one of the nost fundanental
obligations of an enployee who works on the front |ine of providing
service to the public. The Arbitrator is satisfied that the actions of the
grievor were deserving of discipline.

Wi | e standi ng al one the incident in question mght not elicit the nost
serious neasure of demerits, the Corporation considers that the events of
Sept enber 30, 1997 constituted a culmnating incident which justified the
assessnment of forty-five denerits and the consequent dism ssal of the
grievor for an accunulation of denmerits in excess of sixty. In the
Arbitrator's view there is a degree of validity to that perception on the
part of the enployer. Firstly, the record discloses that enployees were
put on notice in 1994 that incidents involving rudeness to the public
woul d generally be dealt with nore severely than had been the case
previously. Secondly, as the material before the Arbitrator denonstrates,
the grievor has a |less than enviable prior disciplinary record as regards
passenger conplaints and rudeness with the public. He has been subject to
discipline for behavioural reasons, involving passengers and other
enpl oyees, on at | east seven prior occasions, the nost recent resulting in



t he assessnent of thirty denerits, as reflected in CROA 3016.

There are two other mtigating factors to consider in relation to the
appropriate neasure of discipline in this case. Firstly, it does not
appear disputed that the Corporation has not provided enployees with any
specific instructions or guidelines with respect to standards to apply in
the pre-boarding of passengers. Wile it is obvious that there nust
necessarily be a degree of discretion exercised by any enployee so
engaged, it is not wunreasonable to expect sone guidance from the
Corporation with respect to the physical condition of passengers who may
wi sh to pre-board, or the nunber and age of children who m ght justify
such a privilege. A certain degree of vigilance is obviously necessary to

the process, if only to avoid legitimate pre-boarding passengers
conpl ai ni ng agai nst at an enployee's laxity in allow ng the undeserving to
trespass upon the pre-boarding line. There does not appear to be any

di spute that in the case at hand the grievor was w thout any general
policy or guideline to assist him in dealing with the custonmer in
guestion. Secondly, the Arbitrator nust give sone weight to the grievor's
| ongevity of service. While his record is less than exenplary, he was
enpl oyed for sone twenty years at the tine of the incident giving rise to
his dismssal. In my view, while the grievor should consider well the need
to be nore sensitive to passengers and to avoid simlar occurrences in the
future, the length of his prior service would justify the substitution of
penalty, albeit by the onerous alternative of a |engthy suspension. M.
OGsborne nmust appreciate that any future recurrence of events of this kind
may have the nost serious of consequences.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator directs that the forty-five demerits assessed against the
grievor be stricken fromhis record, and that he be reinstated into his
enpl oynent wi t hout conpensation or benefits and without | oss of seniority,
with the period out of service to count as a suspension.

Novenber 14, 1998 M CHEL G Pl CHER
ARBI TRATOR



