CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3029
Heard in Montreal, Tuesday, 9 February 1999
concerni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)
Dl SPUTE:

The di scharge of Senior Operations Clerk M. Troy A. Davies for an
accunul ation of denerits.

JO NT STATEMENT OF | SSUE:

M. Davies had been absent from work between April 5 1998 until My 28,
1998. During this period of tine he was advised of and failed to appear
for two medi cal appoi ntnents, one arranged by MedCan for May 15, 1998 and
one by himself for May 19, 1998.

An investigation was conducted with respect to the above nentioned and his
record was assessed thirty demerits for "absence w thout perm ssion from
April 5, 1998 to My 15, 1998" which, when added to his previous
disciplinary record, resulted in the grievor being dismssed for an
accunul ation of denerits effective June 18, 1998.

The Union contends that the Conpany acted in an arbitrary and excessive
manner wth respect to the discipline issued and the discharge was
unwarranted because 1.) M. Davies' mnmedical condition justified his
absence; 2.) he was not interviewed as to his discipline situation when he
attained the 40 denerit level; 3.) the Conpany should have found him
alternate work suitable to his nmedical condition. The Union requests M.
Davi es be reinstated with conpensation for all wages and benefits | ost.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) R JOHNSTON (SGD.) J. PASTERI S

PRESI DENT, NATI ONAL COUNCI L 4000FOR: ASSI STANT VI CE- PRESI DENT, LABOUR
RELATI ONS

There appeared on behal f of the Conpany:

J. E. Pasteris - Manager, Labour Rel ati ons, Montreal

J. R Baranski - Assistant Manager - Adnm nistration, Ednonton
And on behal f of the Union:

B. McDonagh - National Representative, Vancouver

R. Johnston - President, Council 4000, Montreal

T. Donohue - Representative, Council 4000, Ednonton

AWARD OF THE ARBI TRATOR

The material before the Arbitrator reveals that the grievor, Senior
Operations Clerk Troy A Davies, was absent fromwork after February 26,



1998 as he was placed on a "stress |leave for nedical reasons" at the
direction of his famly physician, Dr. T.H Wng. The note provided by Dr.
Wong did not give any el aboration as to the grievor's nedical condition.
The Conpany therefore sought to have the grievor exam ned by its own
medi cal representatives prior to his return to work. Eventually the
grievor clainmed and was paid indemity benefits for his absence from
February 23 to April 5, 1998. He continued to be kept out of service,
however, followi ng that as the Conpany required medical confirmation of
his fitness to return to work. |t does not appear disputed that
appoi ntments were made for the grievor to attend at MedCan for that
pur pose, and that he apparently failed to do so on at | east two occasions,
May 15 and May 19, 1998. He finally did attend an appoi ntment on May 26,
1998. He was then confirnmed fit to return to work on the recomendati on
that he not be required to work night shifts continuously. Follow ng a
disciplinary investigation into the reasons for the grievor's failure to
attend at the two schedul ed nmedi cal exam nations, he was assessed thirty
denerits for his being absent fromwork w thout perm ssion fromApril 5 to
May 26, 1998, and di scharged for an accumul ati on of denerits.

Upon a strict view of the facts it would appear that the grievor did
wi thout justifiable excuse, fail to attend at the nedical appointnments
schedul ed for him and as a result extended the period of tinme that he was
absent from work wi thout proper authorization or justification. By the
sane token, however, the circunstances are mtigated by a nunber of
factors. Firstly, it was by the Conpany's own direction that the grievor
was not allowed to return to work until such time as he conpleted the
medi cal assessnment. The fact that he did not attend the first schedul ed
appoi ntment on May 15 effectively extended the delay in his return to work
by sonme el even days, to May 26. Bearing in mnd that the Conpany advised
the grievor that he was held out of service until such time as he obtai ned
t he nedi cal clearance to return to work, his absence between April 5, 1998
and May 15, 1998 is sonething |ess than an unexpl ai ned absence w t hout
| eave on his part. The material before the Arbitrator also establishes
that the grievor suffers from a condition described as "circadian
desynchronosis”". A letter from his physician, dated April 15, 1998
el aborates that eighteen years of shift work created this condition,
causing the grievor to suffer a degree of depression as a result of
chronic sleep deprivation. On that basis his doctor's recomendati on was
and is that he not be conpelled to work between 6:00 p.m and 7:00 a. m,
as reflected in the letter of April 15, 1998. It would appear to the
Arbitrator that the diagnosis of Dr. Wong may to sone degree explain the
grievor's prior timkeeping problems, as a result of which he was
di sci plined on a nunber of occasions, commencing in July of 1993.

In the circunstances the Arbitrator is satisfied that this is not a case
in which the discharge of an otherw se good enpl oyee of eighteen year's
service is justified. | amsatisfied that the grievor did render hinself
|iable to discipline for failing to attend the nedical appointnents in
furtherance of the Conpany's direction that he be declared nedically fit
before returning to work following his | eave of absence for depression.



am al so persuaded that the grievor is sonewhat the author of his own
m sfortune in that he failed to clearly explain to the Conpany at the tinme
of the disciplinary investigation the precise nature of his disability, a
matter which apparently remai ned confidential between his own physician
and the Conpany's own nedical officers and its insurance carrier. The fact
remai ns, however, that the grievor's record did stand at fifty-nine
demerits at the time of the incident giving rise to his discharge. In that
circunmst ance, whatever the mtigating factors, he rendered hinself |iable
to dismssal for failing to attend the nedical appointnments, and indeed
failing to call to advise as to why he would not be able to attend. In
light of the mtigating factors reviewed, however, | amsatisfied that an
ext ensi ve suspension of the grievor can be substituted for the denerits
assessed against him and that he can now be returned to work with due
accommodation for his nedical limtations.

The grievance is therefore allowed, in part. The Arbitrator directs that
the grievor be reinstated into his enployment forthwith, wthout
conpensation for wages and benefits, and w thout |oss of seniority. The
parties are directed to neet and discuss appropriate neasures to
accommodate the grievor's nedical condition. Should they be unable to
agree in that regard the matter may be spoken to.

February 12, 1999 M CHEL G PI CHER
ARBI TRATOR



