CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 3033

Heard in Montreal, Tuesday, 9 February 1999

concer ni ng
ST. LAVRENCE & HUDSON RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE

DI SPUTE:

The interpretation and application of the Dorion Turn Special Agreenent,
Article 37A, 38, Appendix A 4 clause (e),(f) & (g), and all relating
articles as the relate to the conpany's action of placing M. Littlejohn
on |lay-off status at Smiths Falls, Ontario.

EX PARTE STATEMENT OF | SSUE:

M. Littlejohn is a non-protected enployee pursuant to the provision of
Article 9A of the present Collective Agreenment. He successfully bid and
was awarded a position as Conductor on the St Luc Roadsw tcher (Assignnent
#3) which is an assignnent working under special agreenent out of St Luc
Yard in Montreal

Under the ternms of the special agreenent, positions on Assignnent No. 3
are awarded to district 3 enployees as per their district 3seniority
date. In the event no district 3 enployee applies, the positionis to be
awarded to the senior district 2 enployee applying for it.

On or about Cctober 16, 1997 the conpany reduced its spareboard at Smiths
Falls, Ontario. As a result, M. Littlejohn was renoved from assi gnnent
No-3 and placed on Lay-Of status at Smths Falls.

The Union is requesting that M. Littlejohn be conpensated for all
earni ngs and benefits lost as a result of his being placed on Lay-Of
status at Smths Falls.

The Conpany declined the Union appeal.
FOR THE COUNCI L:

(SGD.) D. A. WARREN GENERAL CHAI RPERSON
There appeared on behal f of the Conpany:

G. Chehowy - Manager, Labour Rel ations, Toronto
And on behal f of the Council:

D. A Warren - General Chairperson, Toronto

D. Fielding - Local Chairperson, Toronto

A. Littlejohn - Gievor

AWARD OF THE ARBI TRATOR




It is common ground that prior rights to road assignments and comruter
assi gnnments on the Montreal Vaudreuil-Ri gaud service were retained by the
W nchester Zone of District 3 for bidding purposes. Although that service
woul d otherwise fall within the jurisdictional territory of Seniority
District 2 (Quebec), by a |long standing arrangenent the work which is the
subject of this dispute, described as the Dorion Turn, is work which is to
be assigned on priority to conductors from District 3. Failing any bid
from such a conductor it may be assigned to Quebec based enpl oyees from
Seniority District 2.

The evi dence discloses that prior to October 17, 1997 M. A. Littlejohn,
home termnalled at Smths Falls, held the Dorion Turn St. Luc
Roadswi t cher Assignnent. |t appears that that assignnent works between St.
Luc and Vaudreuil/Ri gaud, occasionally perform ng sone road sw tcher work
on the M&O subdivision, towards Ottawa. M. Littlejohn held the position
as the successful bidder on bulletin 018 which described assignnent no. 3,
also known as the Dorion Turn. As noted above, that assignnent 1is
available to Smths Falls conductors fromSeniority District 3 as a matter
of priority pursuant to a menorandum of agreement which comenced in
ef fect Septenmber 1, 1990 and reads, in part, as foll ows:

Effective Sept. 1, 1990, all assigned and unassi gned work between De
Beauj eu, M| eage 35.5, Wnchester Subdivision, and Montreal St. Luc Yard
wi |l be handled as follows:

1. a) Al |
assi gned work positions between Montreal (St. Luc Yard) and De
Beauj eu, M | eage

35.5 Wnchester Subdivision, will be advertised on Seniority
District Nos. 2 and 3 and
applicants will be awarded to positions according to their

seniority on District No. 3.

b) If no applications are received from Seniority District No. 3
enpl oyees, the position(s)
will be awarded to the senior applicant(s) from Seniority

District No. 2.

It is common ground that M. Littlejohn found the Dorion turn assignnent
attractive as he resided in the Eastern Townshi ps of Quebec. It appears
that no other 'enployees fromDistrict 3 have evidenced the sanme interest
in holding work on the Dorion Turn.

In Septenber of 1997 a reduction of six conductors was nmade at Smths
Falls. In that exercise M. Patton, an enployee one turn senior to M.
Littlejohn was laid off. Although he would have had the right to exercise
his seniority to displace M. Littlejohn on the Dorion Turn, he
consciously opted to accept a lay off. In the result, M. Littlejohn
remai ned in service, although he was junior to M. Patton. Very shortly
thereafter, it appears that the Conpany becane aware of the anonaly of M.



Littlejohn remaining in service as a junior enployee. In its view the
Dorion Turn should have been treated as an outpost assignnment to Smths
Falls, and M. Littlejohn should have been laid off prior to M. Patton.
In the result, shortly thereafter a further |layoff was inplenented, as a
result of which M. Littlejohn was effectively forced fromthe Dorion Turn
to Smths Falls to be laid off effective October 17, 1997. Subsequent to
that the Dorion Turn was bulletined for bid, and received no bid fromany
active Smiths Falls enployees. In the result it was given to a Quebec
based enpl oyee from Seniority District No. 2.

In the instant case the Arbitrator has no difficulty with the genera

princi pl es advanced by the Conpany, nanely that in inmplenenting a | ayoff
at a given location it normally lays off the junior nost enpl oyees at the
termnal in question, including any outpost termnals. If that were the
totality of the obligations operating in this case the grievance would
have little chance of success. There is, however, a further dinmension
whi ch operates on the particular facts of this dispute.

For reasons which it best appreciates, the Conpany undertook an obligation
in the menorandum of agreenment effective Septenmber 1, 1990, whereby it
guaranteed to the enployees of Seniority District No. 3 priority access to
work on the Dorion Turn. It would appear to the Arbitrator that the
Conmpany could not avoid or defeat that obligation either directly or
indirectly. In the instant case, however, by laying off M. Littlejohn in
the absence of any other District 3 enployee willing to bid on the Dorion
Turn, the Conpany effectively defeated the spirit and intention of the
menor andum of agreenment. VWhile it is obviously within the prerogative of
the enployer to decide on a reduction of enployee conplenent, such a
reduction nust be for valid business purposes and relate to a commensurate
shortage of work. By denying M. Littlejohn the opportunity to bid on the
Dorion Turn, an assignnent which would be bid by no other enployee from
District 3, the Conpany in fact laid off an enployee where work for that
i ndi vidual was plainly available and accessible to him by the specific
ternms of the menorandum of agreenment governing the Dorion Turn. In the
Arbitrator's view, when that agreenent and the collective agreenent are
read together, the Conpany is foreclosed fromorganizing its conpl enent of
enpl oyees so as to frustrate the application of the nenorandum of
agreenment .

In the circunstances of this case the Arbitrator is conpelled to agree
with the interpretation of the Council. It should be stressed, however
that the result arrived at by the Arbitrator is particular to the facts of
the instant case and the special inpact of the nmenorandum of agreenent
governing the Dorion Turn. For the foregoing reasons the grievance is
al l owed. The Arbitrator directs that the grievor be conpensated for al
wages and benefits lost by reason of his layoff commencing on or about
Oct ober 17, 1997.

February 17, 1999 M CHEL G PI CHER
ARBI TRATOR






