CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3036
Heard in Montreal, Wednesday, 10 February 1999

concer ni ng

CANADI AN PACI FI C RAI LVAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
DI SPUTE:
Cl ai m of behalf of M. John MCart hy.

EX PARTE STATEMENT OF | SSUE:

In April 1997, the grievor, who had been on nedical |eave, was
aut horized by his doctor to return to enploynent (with restrictions).

To date, the grievor has not returned to active enploynment with CP Rail.

The Union contends that: 1.) The Conpany has failed to neet its |egal
duty to accommodate the grievor; 2.) The Conpany is in violation of
Appendi x B- 12 of agreenent no. 4 1; 3.) By not providing the grievor with
appropriate training, the Conpany violated article 5 of the Job Security
Agr eenent .

The Uni on requests that the Conpany be ordered to provide the grievor
with enploynent and to conpensate himfor all wages |ost, and any and all
ot her financial |osses incurred, as a result of this matter.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD

(SGD.) J. J. KRUK

SYSTEM FEDERATI ON GENERAL CHAI RMAN
There appeared on behalf of the Conpany:

D. E. Freeborn - Labour Relations Oficer, Calgary

L. Nkerndirim - Manager, Clinical Prograns, Calgary

R. M Andrews - Manager, Labour Rel ations, Cal gary
And on behal f of the Brotherhood:

D. W Brown - Sr. Counsel, Otawa

J. J. Kruk - System Federation General Chairman, Otawa



G. D. Housch - Vice-President, Otawa
P. Davi dson - Counsel, Otawa
J. McCarthy - Grievor

AWARD OF THE ARBI TRATOR

A prelimnary issue arose in this matter concerning the burden of proof
and the order of proceeding. Counsel for the Brotherhood submts that as
the issue in dispute concerns the alleged failure of the Conpany to
reasonably accommodate the grievor's physical disabilities the burden of
proof in respect of that issue rests with the Conpany, and it is incunbent
upon it to proceed first. At the hearing the Conpany was unprepared for
the notion, and agreed to proceed first, wthout prejudice to its ultimte
position. The Arbitrator granted both parties tine to file witten
subm ssions with respect to the issue of burden of proof, and proceeded to
hear the grievance on its nmerits. The witten subm ssions have now been
received and the matter can be rul ed upon.

It appears to the Arbitrator that there is in fact very little in
di spute between the parties with respect to the issues of the order of
proceedi ng and burden of proof. Counsel for the Conpany wites that there
is a shifting burden in a case of this kind. He submts that the
Br ot herhood bears the initial onus of establishing that an enpl oyee is il
or disabled, that there has been discrimnation against the enployee on
that basis and that ultimately the collective agreenent has been viol at ed.
The Arbitrator takes the position so stated by the Conpany as inplicitly
recogni zing that the collective agreement cannot be interpreted in a
manner contrary to the overriding provisions of the Canadi an Hunan Ri ghts
Act R . S.C. 1985, c¢c. H 6. Counsel goes on to state "The onus then shifts to
the Conpany to denonstrate that it has accommodated the grievor to the
poi nt of undue hardship." He further submts that the enpl oyee and the
Br ot her hood al so have a role to play in the accommpdati on process.

Counsel for the Brotherhood replies that the position of the Conpany is
not substantially different fromits own position. He submts that the
denial of work to an enployee by reason of illness or a physical
disability is, by definition, discrimnation. The issue then becones
whether it is discrimnation which is perm ssible because the enployee
cannot be accommobdat ed beyond the point of undue hardship. In other words,
in his subm ssion, discrimnation can be lawfiil or unlawful. An enpl oyer
can properly "discrimnate"” in respect of an enployee on the basis of a
physical disability if it can be shown that the disability cannot be
reasonably accommodated within the meaning of the Canadi an Human Ri ghts
Act and the related jurisprudence. He stresses that in the instant case
there is no dispute between the parties with respect to the fact that the
grievor, M. MCarthy, suffered a back injury, and has been held out of
service solely on the basis that his back injury renders hi munenpl oyabl e.
In that circunstance Counsel argues that the elenments which the
Brot herhood would be required to prove are in fact established by
agreenment: nanmely that the grievor is an enployee, that he suffered a



disability, and that his active enployment was suspended because of his
disability. If there is any point of difference between the parties it
woul d appear to be that when the initial elements of enploynent,
disability and renmoval from work are established, the Brotherhood woul d
submt that the burden is upon the enployer to denponstrate that it has not
violated the collective agreenent, which is to be applied in a manner
consistent with the Canadian Human Rights Act, by going forward wth
evi dence of reasonable efforts to find work which will accomopdate the
grievor's disabilities, to the point of undue hardship.

| am satisfied that the position advanced by the Brotherhood is nore
precise, and is to be preferred. It is well settled in Canadi an arbitral
and judicial jurisprudence that it is the enployer which bears the burden
of establishing that it has nmade reasonable efforts to accommodate the
disability of an enployee, to the threshold of undue hardship. The
rationale for the arbitral and judicial reasoning is not difficult to
understand. It is the enployer which has the fullest know edge of its
operations both inside and outside a given bargaining unit, or a given
| ocation. It is possessed of the fullest know edge with respect to job
vacancies or the existence of jobs which could be performed by the
di sabl ed enpl oyee with a reasonabl e degree of adjustnent. As these matters
reside within the enployer's know edge, just as in the case of discipline
or discharge, the enployer is best placed to adduce the evidence relating
to efforts at reasonable accommdation, and to denonstrate why an
enpl oyee's illness or disability cannot be reasonably accommodat ed.

In the Arbitrator's opinion the state of the jurisprudence if well
reflected in the award of Arbitrator Mtchnick in Re Pharma Plus Drug Mart
Ltd. and United Food & Commercial W rkers (1933), 33 L.A.C. (4th) |
(Mtchnick). At issue in that case was whether an enpl oyee had been deni ed
reasonabl e acconmmodati on and, as all eged by the enployer, whether she had
been insufficiently forthcom ng in providing information about her nedi cal
[imtations. At pp. 912 Arbitrator Mtchnick exhaustively reviewed a
nunmber of pertinent authorities as foll ows:

.. It generally used to be the case, in other words, that the
handi capped enpl oyee took the job as he or she found it, and the rights of
both parties to the enploynment relationship were neasured by the ability
of the enployee to performthat job, w thout special accompdati on, on a
regul ar basis. Watever debate there may have been previously, however
that clearly is not the |law today. The Ontario Human Ri ghts Code had
al ready provided that:

5(1) Every person has a right to equal treatnment with respect to
enpl oynment wi thout discrimnation because of race, ancestry, place of
origin, colour, ethnic origin, citizenship, creed, sex, sexual
orientation, age, record of offences, marital status, famly status or
handi cap.

(enmphasi s added) and that:



17(1) A right of a person under this Act is not infringed for the
reason only that the person is incapable of performng or fulfilling
the essential duties or requirenments attending the exercise of the
ri ght because of handi cap.

And in 1986 (effective April 18, 1988), the |egislature renoved all doubt
wWith respect to the existence of a duty to accommbdate by enacting what is
now s. 17(2) of the Code, providing as foll ows:

17(2) The Comm ssion, a board of inquiry or a court shall not find a
person incapable unless it is satisfied that the needs of the person
cannot be accommwdated w thout undue hardship on the person
responsi ble for accommodating those needs, onsidering the cost,
outside sources of funding, iif any, and health and safety
requi renents, if any.

That enactnment in the Code, we recognize, does not create a "guarantee"
t hat a handi capped enpl oyee will be accommodated in his or her enploynent.
Rather, the law is as stated, for exanple, in Chanberlain v. 5992 73
Ontario Ltd. (1989), 11 CHRR D | 10, at p. D 116:

the Code does not ignore the fact that certain handi caps can
negatively inpact on an individual's ability to perforin certain types
of work. If a person is unable to adequately performa particular job
because of a handicap, the Code does not entitle that person to
enpl oyment in the job. What the Code does do is ensure that persons
with a handicap are not discrimnated against with respect to jobs
t hey are capable of perform ng.

And what the Code in its present form does nore particularly is to give
new neaning to the terns "discrimnate"” and "capable", as used in the | ast
sentence quoted above. An enployer cannot demand of a handicapped
i ndi vi dual that he or she performany nore than the "essential duties or
requi rements" of a job, and even then, the enployer is required to seek a
way to accommpdate the enpl oyee's handi cap, short of "undue hardship" as
defined. In other words, as it was stated in the board of inquiry decision
filed with us in Re Bonner v. Ontario (Mnistry of Health, Insurance
Systens Branch) (1992), 92 CL.L.C. 117,019, 16 CHRR D485 (H A
Hubbard), issued February 3, 1992, at p. 36 [p. 16,175 C.L.L.C.I:

| f the enployer can w thout undue hardshi p adjust the conditions of
the workplace to enable the handi capped enployee to do the work
satisfactorily while subject to the effects of that handicap, then
t hat nust be done.

The enpl oyer acknow edges this statenent of the law, but, in accordance
with the evidence given by M. Wight, submts that it 1is the
responsibility of the enployee to trigger the obligation by providing the
enpl oyer in detail with information as to just what the disabilities and



restrictions are that the enployer is being asked to accommpdate. In
support of that the enployer points to the recent decision of the Suprene
Court of Canada in Central Okanagan School District No. 23 v. Renaud
(1992), 95 D.L.R (4th) 577, [1992] 6 WWR 193, [199212 S.C.R 970, file
No. 21682, released Septenber 24, 1992, and the Ontario Human Rights
Comm ssion's own "guidelines" published to assist in the interpretation of
the Code with respect to "accommopdati on".

The "gui delines" we note, while obviously useful in dealing with the
comm ssion itself, have not been given the force of |law, and are of no
"bi ndi ng" effect on the courts or adjudicators. In terns of any persuasive
val ue they m ght have as bei ng reasonabl e, however, the "guidelines" do
t hensel ves provide, in line with the enployer's argunent, that:

8. A person who requests accommpdation has a responsibility to
comruni cate his or her needs in sufficient detail and to co-operate in
consultations to enable the person responsible for accommopdation to
respond to the request.

At the same tinme, however, they do go on to provide on the same page that:

A. The person who is responsible for maki ng the accommdation is
required to prove that the accommdati on causes undue hardship within the
meani ng of the standards set out in [the Code]. It is not up to the person
with a disability to prove that the requested accommodati on can be
acconpl i shed wi thout undue hardshi p.

And i ndeed, on that point the Suprene Court of Canada has stated, in
Central Alberta Dairy Pool v. Alberta (Human rights Conm ssion) (1990), 72
D.L.R (4th) 417 at p. 439, [1990] 2 S.C. R 489, [199016. WWR 193, for
exanpl e: "The onus is upon the respondent enployer to show that it nmade
efforts to accommodate the religious beliefs of the conplainant up to the
poi nt of undue hardship." As for the Supreme Court's Renaud case, it does
in fact state, as the enployer notes, at pp. 592-3:

Duty of conpl ai nant

The search for accommdation is a nulti-party inquiry. Along with the
enpl oyer and the union, there is also a duty on the conplainant to assi st
in securing an appropriate accommodation. 'Me inclusion of the conplai nant
in the search for accommodati on was recogni zed by this court in O Mlley.
At p. 335,

Mclntyre J. stated:

Where such reasonabl e steps, however, do not fully reach the

desired end, the conplainant, in the absence of sone

accommodating steps on his own part such as an acceptance in

this case of part-tinme work, nmust either sacrifice his religious
principles or his enploynent.

To facilitate the search for an accommobdati on, the conpl ai nant nust do



his or her part as well. Concomtant with a search for reasonable
accommpdation is a duty to facilitate the search for such an
accommodation. Thus, in determ ning whether the duty of accommodation
has been fulfilled, the conduct of the conplai nant nust be consi dered.

As is apparent froma full reading of the case, that statenment in its
context and on the facts before the court is an adnonition to conplai nants
t hat they nust not only be forthcomng with respect to rel evant
information they may have in their possession, but also, with respect to
any accommodation that is being considered, denonstrate a willingness to
be as co-operative as they can. As the court continued however [at p.
5931:

Thi s does not nean that, in addition to bringing to the attention
of the enployer the facts relating to discrimnation, the conplai nant
has a duty to originate a solution. Wile the conplainant nay be in a
position to make suggestions, the enployer is in the best position to
det erm ne how t he conpl ai nant can be accommopdat ed wi t hout undue
interference in the operation of the enployer's business. Wen an
enpl oyer has initiated a proposal that is reasonable and would, if
i mpl emented, fulfill the duty to accommopdate, the conpl ai nant has a
duty to facilitate the inplenmentation of the proposal. If failure
to take reasonabl e steps on the part of the conpl ai nant causes the
proposal to founder, the conplaint will be dism ssed. The ot her
aspect of this duty is the obligation to accept reasonable
accommodation. This is the aspect referred to by Mcintyre J. in
O Mal |l ey. The conpl ai nant cannot expect a perfect solution. If a
proposal that would be reasonable in all the circunstances is turned
down, the enployer's duty is discharged.

(original
enphasi s)

This O fice accepts without reservation the principles stated in
t he foregoing passage. It may also be noted that the Courts and
arbitrators in Canada have acknow edged that an enpl oyee's trade
union has a role to play in the accommodati on process, a process
which may extend to the bending of collective agreenment rules in
respect of such matters as job postings and seniority, as the
greatest flexibility nust be reserved in attenpting to find tasks,
hours of duty and a | ocation where an enployee can be reasonably
accommodat ed. (See, e.g., Union Carbide Canada Ltd. and E. C. W U.
Local 593 (1991),21 L.A.C. (4th) 261 (Hi nnegan).)

In the instant case there is no dispute as to the threshold
i ssues of the grievor's enploynent, and the fact that he was
di scrim nated agai nst on the basis of medical disability in being
held out of work. Therefore, it does fall to the Conpany to
establish, on the bal ance of probabilities, facts to denonstrate
that it nmade every reasonable attenpt to accommodate his disability
short of undue hardship. As there is nothing for the Brotherhood to



prove, the Conmpany nust proceed first, and bear the ultimate burden
of establishing that it did not inproperly fail to accommpdate the
grievor in respect of his physical disabilities.

| turn to consider the nerits of that issue. The material before
the Arbitrator establishes that the Conpany has taken the
initiative of setting up a relatively sophisticated system for
tracki ng di sabl ed enpl oyees and attenpting to redeploy theminto
positions which reasonably accommopdate their injuries or
disabilities. It is clear, however, that the system was in flux,
and was being substantially devel oped during the tine the grievor
became eligible for accombdation in conformty with the Canadi an
Human Rights Act and the provisions of Appendix B-12 of the
coll ective agreenent. Upon a review of the relatively extensive
mat eri al before ne, I am conpelled to conclude that,
notwi thstanding its good faith, the Conpany did fail in its
obligation to reasonably accommobdate M. MCart hy.

M. MCarthy held the position of truck driver/clerk at the time of his
initial lower back injury, and was | ater accommodated in the work of a
mai nt ai ner and shop | abourer until Novenber 12, 1992. However, it is clear
that his prior experience is substantially broader than his rank and
classification at that tinme would suggest. Anmong other things M. MQCarthy
previously held a supervisory position within the Conpany as a Parts
Coordinator in tw separate | ocations over a total period of seven years.
There can be |little doubt that he has extensive adm nistrative and
clerical experience and skills. It is also comon ground that he conpl et ed
t he substance of a retraining course as a conputer programer/anal yst
under the auspices of the WCB, a programin which he participated from
January of 1996 to March of 1997.

The representations before the Arbitrator establish, beyond dispute, that
during the period of the grievor's absence fromwork a nunmber of positions
for which he was arguably eligible as an accommpdated enpl oyee were in
fact filled. For exanple, it does not appear disputed that
vacancies in the position of rail traffic controller were filled, and that
the grievor would have been well suited to that work, although he woul d
have required the accommodati on with respect to bilingualism which
apparently had been extended to certain other enployees. Additionally,
there appear to be certain positions for which the grievor was considered
and rejected which, in the Arbitrator's opinion, could have been made
avai lable to himwith a degree of accommodati on. For exanple, two
posi ti ons headed "Adm ni strative Assistant Y2K Core
Teanm' descri bed education requirenents and dm nistrative experience
entirely consistent with M. MCarthy's background. The sane woul d
appear for the position of "APEX Sust ai nni ent Adm nistrator”. On the
whol e, the Arbitrator is conpelled to the conclusion that the Conpany's
new
system which is to be commended and was admttedly in its break-in
stages, failed to match M. MCarthy with positions in which he could



reasonably have been accommobdated as a di sabl ed enpl oyee. In the
circunstances it is

unnecessary for the Arbitrator to determ ne whether there was a violation
of Appendix B- 12. 1 amsatisfied that the Conpany failed, in any event,
to satisfy its nore general |egal obligation to accommpdate the grievor's
disability in a manner consistent with the Canadi an Human Ri ghts Act. If
there any inconsistenci es between that obligation and the specific
provi si ons of Appendix B-12, the Arbitrator nust resolve those in a manner
whi ch gi ves precedence to the statute.

The grievance is therefore allowed. The Arbitrator finds and decl ares that
the Conpany did fail to reasonably accommodate the grievor, and that it
coul d have done so short of undue hardship fromand after March 1997. The
Arbitrator remts the matter to the parties for the identification of a
position for which the grievor is suited and whi ch he can performw th
reasonabl e acconmodati on. The Arbitrator further directs that the grievor
be conpensated for all wages and benefits fromthe conpletion of his
conputer course in March of 1997 to the date he shall be reinstated into a
position with the Conpany in a manner consistent with its obligation to
reasonably accommodate his disabilities. Should there be any dispute
between the parties with respect to any aspect of the inplenmentation of
this award the matter may be spoken to.

February 26, 1999 M CHEL G PI CHER
ARBI TRATOR



