CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3039
Heard in Montreal, Wednesday, 10 March 1999
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
DI SPUTE:

The applicability of a general wage increase as per Article 78.13
(Mai nt enance of Earnings) of Agreenent 1. 1.

JO NT STATEMENT OF | SSUE:

On May 5, 1995, the Conpany and the Council entered into an agreenment to
address "adverse effects in changes in working conditions". Part of this
agreenent revised article 78.13 of agreenent 1. 1., covering enpl oyees
adversely affected through mai ntenance of earnings.

M. Laidley, P.I.N 859222, submtted a claimfor a 2% increase in is
mai nt enance of earnings as a general wage increase of 2% becane effective
| January 1996.

The Union and the Conpany agreed to handle this case as a policy grievance
and tinme limts have been nmutual ly extended between the parties.

It is the Brotherhood' s contention that the cap referred to in Note 2 of
article 78.13(a) applies only to the initial calculation of the basic
weekly earnings. Therefore, the general wage increase of 1996 and
subsequent years woul d apply.

The Conpany has declined paynent on the basis that article 78.13, nore
expressly Note 2, applies in this instance in which the anmpbunt of basic

weekly pay for an enployee in road service will in no case exceed
$1, 600. 00
FOR THE COUNCI L: FOR THE COVPANY:
(SGD.) R QYON (SGD.) A E. HEFT
GENERAL CHAI RVAN FOR: SR. VI CE- PRESI DENT LI NE OPERATI ONS
There appeared on behalf of the Conpany:

F. O Neill - Labour Rel ations Associate, Great Lakes District,
Toronto

G. Search - Manager - Network Rationalization, Toronto

P. Parker - Assi stant Manager, Pay Systens and | ncunbenci es,
Ednont on

D. W Coughlin - Wtness

And on behal f of the Council:
R. Dyon - General Chairman, Montreal



AWARD OF THE ARBI TRATOR

The sole issue in dispute is the interpretation and application of note 2
of article 78.13(a) of the collective agreenent. Article 78.13(a) reads as
fol |l ows:

78.13 (a) In the application of this article, the term "basic weekly
pay" is defined as
foll ows:

1. For an enpl oyee assigned to a regular position in yard service or
hostling service at the time of displacement or lay-off, 5 days' or
40 hours' straight time pay, including the shift differential when
applicable, shall constitute his or her "basic weekly pay".

2. For an enployee in road service, including enployees on

spar eboards, the "basic weekly pay" shall be one fifty-second (1/52)
of the total earnings of such enployee during the twenty-six full pay
periods preceding his or her displacenent or |ay-off.

NOTE 1: When conputing "basic weekly pay" pursuant to sub-paragraph
(2) above, any pay period during which an enpl oyee is absent for
seven consecutive days or nore because of a bona fide injury,
sickness in respect of which an enployee is in receipt of weekly
indemity benefits, authorized | eave of absence or laid off together
with the earnings of an enployee in that pay period, shall be
subtracted fromthe twenty-six (26) pay periods and total earnings.
I n such circunstances "basic weekly pay" shall be calculated on a
pro-rated basis by dividing the remaining earnings by the remaining
number of pay peri ods.

NOTE 2: Not wi t hst andi ng t he provisions of sub-paragraph 78.13(a),
t he amount of basic

weekly pay for an enployee in road service will in no case exceed
$1, 600.

The instant dispute, brought forward as a policy grievance, is based upon
the circunmstances of enployee J.H Laidley. It is comon ground that he
was affected by the inplenentation of belt-pack operations in May of 1995,
After sone initial adjustnments, it was agreed that he was entitled to
mai nt enance of earnings as of Decenber 30, 1995 with his basic weekly pay
set at the maxi mum of $1, 600. 00 weekly. The grievance arises as a result
of the fact that following the inplenentation of a 2% general wage
increase in January of 1996, no upward adjustnment was made in the
grievor's basic weekly pay for the purposes of his ongoing maintenance of
earni ngs paynents. The Council nmaintains that the grievor was entitled to
an upward adjustnent to reflect the 2% general wage increase, which would
have entitled M. Laidley to the higher maintenance of earnings rate of
$1, 632. 00 weekly.



The Conpany's position is that the parties anmended the |anguage and i ntent
of article 78.13 in their negotiation of the menorandum of agreenent of
May 5, 1995. According to its subm ssion, the change in |anguage then
i npl emented reflects the intention that enployees are not to be given
upward adjustnments in their basic weekly rate in the calculation of their
mai nt enance of earnings protection by reason of general wage adjustnents.
In other words, the Conpany submts that the parties intended that
$1, 600. 00 be the maxi num entitl ement of an enployee in respect of his or
her basic weekly rate calculation for all purposes in the adm nistration
of maintenance of earnings paynents, regardless of any general wage
adj ust nent s.

The Council counters that the cap of $1,600.00 per week reflected in the
| anguage of article 78.13(a) was not so intended, but is intended only for
t he sol e purpose of establishing an enployee's initial basic weekly pay,
no matter that his or her actual earnings m ght have been higher, at the
initial step of adm nistering the maintenance of earnings provisions of
the agreenent. In the Council's subm ssion once that initial basic weekly
pay is established within the cap of $1,600.00, it can thereafter be
adj usted upward to refl ect general wage increases.

It is clear to the Arbitrator that the |anguage of the provisions
governing the cal cul ati on of an enpl oyee's nmai nt enance of earnings in the
agreenment in effect prior to May 5, 1995 woul d undoubt edl y have sustai ned
the position of the Council. It is comon ground that the collective
agreenment in force in 1992 and 1993, referred to as the agreenent of
January 21, 1993, contained the follow ng | anguage as Note 2:

NOTE 2: Not wi t hst andi ng the provisions of sub-paragraph 78.13(a),
the anount of the

basi ¢ weekly pay for an enployee in road service will in no case
exceed $1, 208. 44.

The amount specified in this NOTE (2) is obtained by dividing an annual

maxi num of $62, 839 by 52 weeks. The annual nmaxi mum of $62, 839 shall be

i ncreased by the anmount of any future general wage adjustnents.
(enphasi s added)

As can be seen fromthe foregoing, it was clearly the agreed intention of
the parties, prior to May 5, 1995, and indeed in keeping with general
practice, that an enpl oyee's basic weekly pay was to be made subject to a
maxi mum anmount in its initial calculation, at a cap of $1,207. 44.
Additionally, the parties were explicit in acknow edging that the cap was
provided only for the purpose of establishing the initial basic weekly
pay, and that any subsequent general wage adjustnents nust be applied to
the cap or annual maxi mum so provided. The issue therefore becones

whet her the change in the | anguage of Note 2 inplenented in the agreenent
of May 5, 1995 represents an agreenent to change the previous
practice, and to extend the cap for all purposes in the adm nistration of
mai nt enance of earnings. In other words, did the parties nmutually intend



t hat the previous practice

of appl yi nggeneral wage adjustnents to an enployee's maxi mum anmount of
basi ¢ weekly pay shoul d be di scontinued? And if they were not of one m nd,
nmust the agreenent be so construed? A review of the subm ssions of the
parties |l eaves the Arbitrator in substantial doubt as to the position of
the Conpany in this matter. While its representatives argue that the
upwar ds adj ustnent in the nmaxi num or capped anmpunt, to the sum of
$1, 600. 00, should be viewed as a trade-off for the agreenent that genera
wage adjustnents should not apply, there is no evidence of bargaining
history to indicate that any such understandi ng was reached bet ween t he
parties. At the arbitration hearing the Conpany's own representatives at
t he bargai ning table acknow edged that while the anended | anguage of Note
2 was tabled by the Conpany, there was no specific explanation made which
woul d have put the Council on notice that the Conpany considered that the
| anguage so fornul ated would put an end to the previous practice of

al l owi ng adjustnents in the maxi mum anmounts by the application of
subsequent general wage adjustnents. Whatever the Conpany nay have hoped
to achieve by the change in |anguage, it is clear that it never conveyed
to the Council that the | anguage was intended to inplenent a radi cal
departure fromthe previous operation of the maintenance of earnings
protections afforded to enpl oyees.

Affidavits placed before the Arbitrator, signed by two representatives of
the Council involved in the negotiations, confirmthat they never had any
such understandi ng, and that as the Conpany acknow edges, there was no
di scussion that such a dramati c change in substance would result. \Wen the
general schene of article 78 of the collective agreenent is construed, it
appears to the Arbitrator that a strict interpretation approach to the

| anguage woul d sustain the position of the Council. Mintenance of
earnings is governed by article 78.13, which deals with a nunber of
el enents. First anong themis establishing an enpl oyee's "basi c weekly

pay", an exercise entirely described within sub-paragraph (a) of the
article. Sub-paragraph

(b) descri bes the nmechani sm by which basic weekly pay is applied to
enpl oyees who have mai ntenance of earnings protection, through the paynent
of their incunmbency in certain described conditions. Significantly,
sub- par agr aph

(d) goes on to address the issue of the inpact of general wage
adjustnments as they m ght affect an enpl oyee's basic weekly pay and the
cal cul ation of his or her incunbency. It provides as foll ows:

78.13(d) In the calculation of an enployee's incunbency, the
basi ¢ weekly pay, exclusive of any shift differential included in respect
of enpl oyees assigned to a regular position in yard service, shall be
i ncreased by the anmpbunts of any general wage adjustnents applicable during
the three-year period imediately following his or her job abolishnent or
di spl acenent and the anount of any shift differential previously paid and
deducted will again be added. Following this three-year period, the basic



weekly pay | ast established will continue to apply. As can be seen from
the foregoing, the parties’' own contractual |anguage distingui shes between
the cal cul ation of an enpl oyee's incunmbency and his or her basic weekly
pay. The | anguage expressly contenpl ates that basic weekly pay is to be
i ncreased " by the anmpbunts of any general wage adjustnents applicable
during the three-year period i mediately follow ng his or her job
abol i shment or displ acenent.

On the face of the |anguage, the article appears to Iimt Note 2 of
sub- paragraph (a) to the initial exercise of calculating an enployee's
basic weekly pay. By the |anguage there provided, even though an
enpl oyee' s basic weekly pay m ght exceed $1, 600. 00 per week based on his
or her prior service, no enployee can claimsuch a rate for the purposes
of initially establishing his or her basic weekly pay. There is nothing,

however, in the |anguage of article 78.13 generally to suggest that the
maxi mum basi ¢ weekly pay so determined is not subject to adjustnent under
the provisions of sub-paragraph (d), the provision which deals

specifically with the inpact of general wage adjustnents.

Further, when the issue is assessed from a purposive point of view, the
position of the Conpany remains doubtful. As can be seen from the
provisions of article 78.13, a part of the fundanmental rationale for
mai nt enance of earnings is to mnim ze the adverse effects of a materi al
change in operations upon enployees by providing to them for a limted
period of tinme, continued wage protection at the rate of their established
basi ¢ weekly pay. That protection is not indefinite, however, and becones
overtaken by a form of red circling triggered at the expiry of three
years. As is evident from sub-paragraph (d), an enpl oyee does not have the
benefit of general wage adjustnents applied to his or her basic weekly pay
beyond a limt of three years.

If the Conpany's position is sustained, for sone red circling wuld in
fact be applied from the very outset of the nmaintenance of earnings
exercise, with the establishing of the basic weekly pay of enployees at
t he maxi mum amount of $1,600.00 per week for enployees in road service.
Enpl oyees would in fact be red circled or frozen at that rate, and be
deni ed the benefit of general wage adjustnents inplenmented thereafter

That, it is not disputed, would mean that the ability of an enpl oyee to
mai ntain his or her relative wage position would be comensurately eroded,
in a manner radically different fromthe previous application of article
78.13. It is, of course, open to the parties to so substantially change
t heir understandi ng of maintenance of earnings protections, a concept
whi ch has consi derable history of application within the industry. In ny
view, however, a contractual agreement to give effect to such a
substantial intention nust be supported by clear and unequi vocal | anguage.
Such | anguage is not evident in the nmaterial before me. | amconpelled to
conclude that the adjustnent in the | anguage of Note 2 is, as the Counci

contends, best <construed as a streamlining provision, which sinmply
el imnated the arguably superfluous provision of the first sentence of the
second paragraph of the Note, which describes a self-evident exercise in



mat hematical division. Likewse, the second sentence of the second
paragraph can be seen as redundant, given the parallel application of
paragraph (d) of article 78.13. Nowhere in the witten docunment, and
nowhere in the discussion between the parties at the bargaining table, is
there any evidence of a nmutual intention to deny any enpl oyees the benefit
of general wage adjustnments in the ongoing calculation of their basic
weekly pay. On that basis, the grievance nmust succeed.

The Arbitrator finds and declares that the interpretation of the Council
with respect to the claim of M. Laidley is correct, and that he is
entitled to the application of general wage adjustnents to increase his
basi c weekly pay beyond the maxi num of $1, 600. 00 per week for the purposes
of the calculation of his incunmbency. He is therefore to be conpensated
accordingly. Should the parties be disagreed as to the any further renedy
which m ght attach to the broader policy grievance, the matter may be
spoken to .

March 15, 1999 M CHEL G Pl CHER
ARBI TRATOR



