CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3043
Heard in Montreal, Thursday, April 14,1999
concerni ng
CANADI AN NATI ONAL RAI LVWAY COVPANY

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE

DI SPUTE:
Application of Articles 2 and 41 of Agreenent 4.16-

COVPANY' S STATEMENT OF | SSUE

Si nce approximtely September 6, 1998. crews assigned to Trains 364,
366, 367, 368 and 369, in through freight service between Taschereau
Yard , A Garneau Yard, have been required either to pick up (for trains
travelling west) or setoff (for trains travel [in ast) cars at the
Riviere des Prairies Yard, |located within the Montreal switching limts.

Crews assigned to Train 449, between Sorel and Taschereau Yard are al so
required to pick up cars at Southwark Yard, |ocated within the Montreal
switching linmts.

The Union clains that this contravenes the provisions of Articles 2 and
41 of the collective agreenent.

The Conpany di sagrees.

COUNCI L' S STATEMENT OF LSSUE

Since Septenmber 1998, <crews in freight service operating between
Montreal and Garneau or Sorel and vice versa have been required to
switch cars between the various yards wthin the greater Montreal
termnal. This, in the opinion of the Union, is contrary to the
provisions off articles 2 and 41 of agreenent 4.16.

The conpany di sagrees with the position of the Union. alleging that the
switching performed by the main line crews is switching "in connection
with their own train".

FOR THE COUNCI L: FOR THE COWVPANY:

(S&0.) R LEBEL (scD.) D. LAURENDEAU

GENERAL CHAI RVAN GENERAL MANAGER, CHAMPLAI N DI STRI CT

There appeared on behal f of the Conpany:
D. Laurendeau District Labour Rel ations Associate Chanpl ain
Di strict

J-C Santerre Superintendent - Transportation, Montreal



J_ Pastcris Manager, Labour Rel ations, Montreal

C. Perras Manager, Market Devel opnent, Montreal
And on behal f of the Council:

R. LcBel - General Chairperson, Quebec City

R J. Long - General Chairperson, Yard, Brantford
M P. G egotski - Former General Chairperson, Fort Erie
S. Aubiri - Local Chairperson, Mntrea

S. Mourin - Vice-Local Chairperson, Montrea

R. Doi ron - Local Chairperson, Montrea

J. Collett - Witness

R. Dyon - Ceneral Chairperson, 13LE, Montreal

AWARD OF THE ARBI TRATOR

This case involves the application of article 41.1, which reads as
fol |l ows:

41.1 Switching, transfer and industrial work, wholly within the
recogni zed switching limts, wll at points where yard service
enpl oyees are enployed, be considered as service to which yard
service enployees are entitled, but this is not intended to
prevent enployees in road service from performng swtching
required in connection with their own train and putting their own
train away (including caboose) on a m ni mum nunber of tracks.

It is well established that this article has been incorporated into the
collective agreement in order to clearly specify the work re5erved
exclusively for vyard service enployees. Road service enployees are
forbidden from performng switching tasks within the switching lints
determned for a given location. The exception to this rule allows a
road service crew to performonly the "switching required in connection
with their own train and putting their own train away ......

The facts pertinent to the grievance are not in dispute. Road service
crews operating trains travelling from Garneau Yard in Quebec City to
Taschereau Yard in Mntreal mnust pick up cars at the Riviere des
Prairies (R D.P.) Yard on their way into Montreal and transport themto
Taschereau Yard, which is the final termnal for their train. Since both
yards are located within the Mntreal switching limts, the Union
mai ntains that the practice in question, i.e., picking up or setting off
cars while en route, constitutes a switching operation that contravenes
article 41.1 of the collective agreenent, and clains that the enpl oyees
in question nust then be paid separately, at yard service enployee
rates.

The conpany maintains that this practice in no way contravenes the
article in question. The Conpany's representatives argue that cars
pi cked up or set off are part of the road crews train, since they
become part of the same consist that will be transported, by another
train crew, to Toronto, w thout any other swtching being perforned.



According to the Conpany, for the purposes of applying article 4 1. 1,

the expression "their own train" refers to the train travelling from
Garneau, in Quebec City, to Toronto. From this perspective, The crew
operating the train from Garneau to Taschereau is only being called upon
to perform switching in connection with "their own train" in that cars
pi cked up at R D P. Yard will be transported to Toronto, via Taschercau,

as part of the, sane train.

The Arbitrator cannot accept the Conpany's interpretation. Clearly, the
train travelling from Garneau to Taschereau may be made up of several
"bl ocks" of cars, sonme of which will be sent on to Toronto, and others
to OGtawa or el sewhere. Furthernmore, the "Train" arriving at Taschereau
Yard from Garneau is not necessarily the same "train" that then |eaves
for Toronto. For the purposes of article 41.1, the expression "their own
train" nust essentially be understood as referring to the specific main
operated by a road service crew, and not to a nunmber that the Conpany
may assign to a collection of cars that may travel further, operated by
anot her road service crew.

In the instant case, the Garneau crew, which is required To pick up
cars when it arrives at the Riviere des Prairies Yard in Mntreal, in
order to set them off at Taschereau Yard, is not performng this work
as switching in connection with their own train. On the contrary. they
are performng this task to build another train, whose conposition wll
be different and which will be operated by another road service crew.
For the purposes of job security, it is that reality which is the
underlying intention of article 4 1. 1. It cannot be bypassed by the
mani pul ati on of the nunber which the Conpany assigns to one or several
trains, without regard to their particular conposition, or to the crews
whi ch are assigned to them

| t is true, as Conpany's representatives suggest, t hat this
interpretation inplies distinctions that are arguably inconsistent. For
exanple, the parties agree that the road service crew assigned to
transport the train from Taschereau to Toronto may pick up the cars in
guestion at R D.P. Yard wthout violating the provisions of article
41.1, in that this task would unquestionably be in connection wth
"their own train". However, it is not within the jurisdiction of the
Arbitrator to bend or change the neaning of the words which the parties
have agreed wupon in order to establish their nutual rights and

obligations. |If discussion is required to reach a conprom se or
determne a different definition for the expression "their own train",
it is a matter for negotiation, not arbitration. | nust interpret the
collective agreement as | find it, in accordance wth established

jurisprudence (see CROA 11, 203, 1590, and 2286). As well, article 7.19
of the collective agreenment, which deals with paynment for work performed
by a road service crew arriving at a destination termnal, does not
apply for purpose of bypassing article 41.1, that is evident from a
readi ng of subparagraph 7.9(d). Article 7.7 is equally inapplicable, as
it deals with the system of pay, and not with the right of enployees to



perform certain switching tasks. The sane conclusion flows from the
application of article 4 of the March 29, 1992 agreenent concerning
crews which are reduced to conductor only.

For these reasons, the grievance is allowed. The Arbitrator declares
that the practice whereby the Conpany requires that road service
enpl oyees pick up or set off cars within the Montreal switching limts,
as described in this award, constitutes a violation of article 41.1 of
the collective agreement. The Arbitrator hereby orders that the clains
filed with respect to this practice be paid, and remins seized in the
event of any dispute concerning the interpretation or inplenmentation of
t hi s award.

April 16,1999 M CHEL G PI CHER
ARBI TRATOR



