CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3044
Heard in Montreal, Thursday, 15 April 1999
concer ni ng
VI A RAI L CANADA | NC.
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
DI SPUTE:

Contracting out of M ntenance of Way work on the Al exandria Subdi vision.

EX PARTE STATEMENT OF | SSUE:

Comrenci ng on or about |I March 1999, VIA Rail Inc. assumed ownership of,
and responsibility for the Al exandria Subdivision in Eastern Ontario and
Western Quebec. The Al exandri a Subdivision was acquired by VIA Rail from
t he Canadi an National Railway Conpany. The Corporation intends to contract
out all of the maintenance of way work an the line to a third party
contractor. The Brotherhood objects to this contracting out

The Union contends that: 1) The Corporation's actions are in violation of
article 1, article 22.1 and Appendix H of Agreenment No. 9. 2) The
Cor poration has unjustly dealt with the Union involved in accordance with
the first paragraph of article 4.1 of agreenment no. 9~

The Uni on requests that the Corporation be ordered to rescind its decision
to contract out the maintenance of way work in question, that the BWE be
recogni zed as the rightful "owners" of this work, that BMAE nmenbers al one
be utilized to performthe work, that the Corporation be required to fill
any and all related positions with new hires if necessary, and that the
appropriate bargaining unit nmenbers be conpensated for all | osses
(i ncludi ng wages, expenses and seniority) incurred as a result of this
matter.

The Corporation denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD

LSGD-) R A BOADEN

SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behal f of the Corporation:

E, J. Houli han - Seni or Manager, Labour Rel ations, Montreal
J. Lafl eur - Counsel, Montreal
J. Genest - Labour Relations Officer, Montreal
R- Macdonal d - Manager, Pl anning Montreal
M Lacombe - Sr. Vice-President, Rail-Termlnc.
And on behal f of the Brotherhood:
P. Davi dson - Counsel, Otawa

R A Bowden - System ' Federation General Chairnman, Otawa



R. ?hil ups - General Cbairman, Otawa

J. Rioux -Director of 'Education, Otawa

D. W Brown - CGeneral Counsel, Otawa

G. Schnei der - System Federation CGeneral Chairman (ret'd), Wnnipeg
K. Pride - Wtness

K. Tayl or - Wtness

AWARD OF THE ARBI TRATOR

The facts in relation to this grievance are not in dispute. The
Corporation has recently purchased a section of main line from the
Canadi an National Rail-way Conpany. The line in question, which runs
bet ween Cot eau, Quebec and Hawt horne, Ontario, near Otawa, is known as
the Al exandria Subdivision. Along with a segnment of track from Smths
Falls to Richnond, also near Otawa, the subdivision in question
represents the Corporation's first venture into the ownership of its own
main line right of way, road bed and track. Wile the Corporation has
ownership of property surrounding a nunber of stations as well as yards
and maintenance facilities in Canada, the mintenance of which is
perfornmed by nenbers of the Brotherhood, the instant grievance involves
its first venture in the ownership and mai ntenance of nmain line track. The
Corporation has contracted out all aspects of the maintenance of the
Al exandri a Subdivision, comencing March 12, 1999 with an independent
contractor, Rail-TermlInc.. The Brotherhood submts that the contracting
out is in violation of the provisions of its collective agreenent and
seeks a declaration to that effect, and such farther renedies as may be
appropriate, including the conpensation of adversely affected enpl oyees.

As a prelimnary matter, the Corporation sought an adjournnent of the
hearing in this matter. It did so by reason of the fact that the
Brotherhood is pursuing a parallel application for a declaration in
relation to the all eged sale of a business before the Canadian |Indus-tria
Rel ati ons Board (Cl1.RB.). The position of t he Cor por ati on,
under st andably, was that the instant arbitration and the C.1.R B. hearing
coul d produce inconsistent results. Should the. C. 1.R-B. conclude that
there has been the sale of a business involving successorship, the
Corporation could find itself bound by the ternms of the collective
agreenent between the Brotherhood and CN as nenbers of the Brotherhood
perfornmed all maintenance work in relation to the Al exandria Subdi vi sion
under the ownership of CN. On the other hand, should the instant grievance
succeed, the Corporation would be bound by the determnation of this
O fice that the separate collective agreenent between the Corporation and
the Brotherhood is the operative docunent for the purposes of determ ning
the terns and conditions of enploynent of the enployees affected. In |ight
of the possibility of inconsistent results, the Corporation sought an
adj ournnent of the instant grievance pending conpletion of the application
before the C1.R B

During the course of a pre-hearing conference call to deal with the
representations of the parties in relation to the requested adj ournnent,
t he Brotherhood undertook that should it succeed in the instant grievance



it will not pursue its application before the C.I.R B. By so doing, in the
Arbitrator's view, the Brotherhood has obviated the risk of the parties
being nmet with inconsistent decisions fromtwo separate tribunals. In the
circunstances, prejudice to the Corporation in this matter proceeding is
avoi ded. On that basis the Arbitrator ruled that the grievance should
proceed, on condition that the undertaking of the Brotherhood be provided
in witing, which has since occurred.

By way of background, it is wuseful to review the history 'of the
bargai ning rel ati onship between the Corporation and the Brotherhood. Since
the Corporation's inception it has required a certain nunber of enployees
to perform work traditionally associated with the tasks of track
mai nt enance enpl oyees. As noted above, such work was generally perfornmed
in yards and properties at stations owned and operated by the Corporation
at a nunber of locations in Canada, The Corporation estimtes that the
bar gai ni ng unit workforce so enpl oyed nunbers approxinately ten enpl oyees
utilized in the Mntreal Mintenance Centre, the Toronto Mintenance
Centre and Wum peg Station. The enpl oyees fall under collective agreenent
no. 9 between the Corporation and the Brotherhood. Article 1. 1 of the
col l ective agreenment gives recognition to the Brotherhood in the follow ng
terns:

1.1 The Corporation recogni zes the Brotherhood of Maintenance of Way
Enpl oyees as the sal e Bargai ning Agent with respect to wages, hours of
wor k, working conditions, and fringe benefits for all classifications
of Mai ntenance of Way enployees in VIA Rail Canada Inc.

The collective agreenent also contains provisions with respect to
contracting out, the terns of which are consistent with such provisions
found generally within the railway industry. Article 22 of the collective
agreenment provides, in part, as follows:

22.1 Wrk presently and normally performed by enpl oyees represented
by the Brotherhood of Maintenance of Way Enpl oyees will not be
contracted out except

(1) when technical or managerial skills are not avail able from
within the Corporation; or

(2) where sufficient enployees, qualified to performthe work, are
not available fromthe active or |aid-off enployees; or

(3) when essential equipnent or facilities are not avail able and
cannot be made available fromthe Corporation's property at the tine
and pl ace required, or

(4) where the nature or volume of work is such that it does not
justify the capital or operating expenditure involved; or

(5) the required tine of conpletion of the work cannot be net with



the skills, personnel or equipnment available on the property; or

(6) where the nature or volune of the work is such that undesirable
fluctuations in enployment would automatically result.

The conditions set forth in Article 22.1 wll not apply in enmergencies, to
items normally obtained from manufacturers or suppliers nor to the
performance of warranty work, nor to work performed by Canadi an Nati onal
Rai | way Conpany or Canadian Pacific Limted on behalf of VIA Rail Canada
I nc.

The issue of contracting out, and of the recognition of the Brotherhood as
bargai ni ng agent is further dealt with in an appendix to the collective
agreenent, Appendix H, which is a letter of understanding issued fromthe
office M. C.C. Miuggeridge, then Departnent Director, Labour Relations and
Human Resources Services of the Corporation, dated August 16, 1995 which
reads as follows:

Gent | enen:

During our contract negotiations, the Brotherhood expressed sone
concern relative to the wording of Articles 1.2 and 10.1b) of
Col | ective Agreenent No. 9. It was the Brotherhood' s position that
their scope of work extends beyond the maintenance of track,, right
of way, buildings and bridges, and includes construction such as
renovati ons, and new track installation such as sw tches.

It was explained to the Brotherhood that it was the Corporation's
desire and intention, to maintain a stable workforce and to avoid
enpl oyment fluctuations caused by seasonal activities or other
cyclical or ad hoc projects. Additionally, the Corporation does not
presently own heavy or specialized equi pnent which could be utilized

in such construction or new track installation, It is, however,
recogni zed that menbers of tile Brotherhood have perforned some, or in
ot her instances all, of this type of work while enployed at the

Canadi an Nati onal and/or Canadi an Pacific Rail ways.

In recognition that the Brotherhood of Mintenance of Way Enpl oyees
have perforned this type of work in other railways, it is agreed that
where such enpl oyees are enployed by the Corporation, and they are
avai l abl e for such assignnents, and that additional nmanpower and/or
speci alized equi pment are not required, as per the spirit and intent
of article 23 (Contracting out of Wrk), that enployees represented by
the Brotherhood will be so assigned.

A further concern of the Brotherhood related to the recognition and
scope that would be accorded the Brotherhood in the event that VIA
Rai |l Canada Inc. assuned the responsibility for track mintenance
between termnals. In this respect the officers of the Corporation
agreed that if VIA Rail Canada was to assune the responsibility for



track nmi ntenance between termnals at some tinme in the future, the
Cor poration would advise the Brotherhood accordingly.

The purpose of such adyice would be to arrange for neetings, etc., to
ensure that Collective Agreenent No, 9 contained the Articles,
i ncludi ng "Recognitionll) necessary to properly cover such operations.

Yours truly,

(signed) C. C. Muzzeridge
Depm tnent Director
Labour Rel ati ons and Human Resources Servi ces

(enphasi s added)

The foregoing letter is a renewal of the terns of an identical letter
first signed on Novenber 11, 1987.

At issue in these proceedings is the neaning and inport of the last two
par agr aphs of Appendix 1T. The Brotherhood's position is that the letter
of August 16, 1995 was given to the Brotherhood in 1987 as a contractual
undertaking on the part of the Corporation that should it acquire min
line track between termnals the maintenance work in relation to such
rights of way, road bed and tack would be performed by menbers of the
Br ot herhood's bargaining unit. It submts that the letter contenplates the
negoti ation of specific terns, i ncl udi ng t he possibility of
classifications of enployees, to perform the work in question. Mst
critically, the Brotherhood argues that it was the agreed understandi ng of
the parties at the tinme that the Corporation would forego what would
otherwise be its right to contract out such work at first instance. In
support of that position it brought to the hearing negotiators on behalf
of both the Brotherhood and the Corporation to give evidence as to the
nature of the bargain which was originally struck in 1987.

The representatives of the Corporation submt that the |anguage of
Appendi x U does not, expressly or inplicitly, trunp the Corporation's
fundamental right to contract out should the exceptions within article 22
be established. Its representative submts that the |anguage of article
‘12 would manifestly allow the Corporation to contract out the maintenance
of road between termnals. Firstly, therefore, the Corporation submts
that the work in question is not "presently and normally perfornmed by
enpl oyees who are nmenbers of the bargaining unit. It further stresses that
it has no managers or enployees know edgeable in the regular and on-goi ng
mai nt enance of main line track. On that basis it submts that exception
nunber | applies, as it is without any technical or managerial skills to
oversee the work. Additionally, it invokes subparagraph 2, arguing that it
has no empl oyees, nuch |less qualified enployees, available to performthe
work. It further argues that the exception of sub-paragraph 3 applies, as
it has none of the essential equipnent or facilities to perform such work.
Citing its own funding constraints, the Corporation further argues that
the conditions of sub-paragraph 4, with respect to the capital expenditure




which would be required is equally applicable. It also invokes the
exception of subparagraph 5, noting that it is wthout the skills,
personnel or equi pnent necessary to performthe work in any tinme frane,
and |l astly sub-paragraph 6, arguing that the relatively limted | ength of
territory involved wuld not justify the enploynent of full-tine
supervisors and enpl oyees, and would result in undue fluctuations in
enpl oynent .

At the outset it nust be said that, in nmy opinion, if article 22 alone
were to apply, it would appear incontrovertible that the Corporation would
be in a position which would justify invoking its right to contract out.
The Arbitrator would be conpelled to conclude that exceptions described in
sub-paragraphs 1, 2 and 3 would be satisfied. The issue that energes,
however, is sonmewhat different. It involves a determ nation of whether by
t he |anguage of Appendix Il the parties to the collective agreenent
grafted an exception onto article 22 which would, as the Brotherhood
contends, prevent the Corporation frominvoking the article in the event
that it should undertake the ownership and naintenance of main |ine
between termnals. To that end it is necessary to closely exan ne the
evi dence brought by the Brotherhood to support its interpretation that
that was the precise intent of the |ast two paragraphs of Appendi x H.

The Brotherhood's System Federati on General Chairman, M. Ron Bowden
gave evidence of the negotiation of Appendix 11 in 1987, and its
subsequent discussion in l|later rounds of bargaining. According to M.
Bowden' s evidence during negotiations between the Corporation and the
Br ot her hood, when he was a nmenber of the Brotherhood's bargaini ng team and
the Corporation's chief negotiator was M. Keith Pride, the terns of
Appendi x H were agreed to satisfy the Brotherhood' s concern as to the
future possibility of VIA Rail becom ng -the owner of main |line property.
The concern of the Brotherhood, as related by M. Bowlen, was to secure a
guarantee that in the event of the purchase of such property the
Corporation would give the mintenance of way work to nmenbers of the
bargai ning unit, and that it would not contract out that work, at |east
upon the initial acquisition of such property.

M. Bowden relates his understanding that the last two paragraphs of
Appendix Hto the collective agreenent are specifically intended to give
to the Brotherhood the assurance that should the Corporation acquire nmain
line track between term nals the Brotherhood woul d receive notice of such
an acquisition and would thereafter negotiate with the Corporation
coll ective agreenent provisions necessary to govern, the ternms and
condi ti ons of enploynent of bargaining unit nenbers who would performthe
regul ar mai ntenance work. M. Bowden relates that in the round of
negoti ati ons next following the initial insertion of Appendix Il into the
coll ective agreenent, in 1989, he raised with M. Pride his own concern
t hat the | anguage of the two paragraphs m ght be nade nore conplete or
nore explicit. M. Bowden's evidence, which is not contradicted by M.
Pride, is that the Corporation's chief negotiator then assured himthat
his concerns were groundl ess, and that in the event of the acquisition of



any track between term nals the regul ar maintenance work, known in the
trade as " section work", would becone work of the Brotherhood. M. Bowden
relates that in yet another round of negotiations, in which D& Ken Tayl or
was the chief negotiator for the Corporation, in 1994, M. Bowden once
more raised his concerns as to the | anguage of Appendix H and was again
told by M. Taylor that he had every assurance that his union was fully
protected in respect of work ownership in the event of -the acquisition of
main line track by the Corporation.

Both M. Pride and Nir. Taylor have since left the service of VIA Rail
After a career of sone forty-one years M. Pride retired in 1992, to be
repl aced as chief negotiator with the Shopcraft and the BMAE by M. Tayl or
who, it may be noted, had assisted M. Pride in the adm nistration of the
Shopcraft and BMAE portfolios. M. Taylor, after a thirty-five year career
in railroading, ten of which was in the service of the Corporation, |eft
VIA Raii in January of 1996. He was a nmenber of M, Pride's bargaining
teamin 1987 and was the Corporation's chief negotiator with the BMAE in
1994.

M. Pride's evidence records that in May of 1986, when it becane apparent
t hat the Corporation would becone responsible for increasing segnents of
its operations, sone of which had previously been performed by CN and CP
it became necessary to work out a protocol with the Brotherhood in
anticipation of the transfer of work and enployees fromCNto VIA Rail. To
that end the parties negotiated a "Recognition Agreenent" dated My 22,
1986 which reads, in part as follows:

1. It is recognized that it is in the best interests of those
concerned to take such practical neasures as may be required to
contribute to an orderly transfer of certain enployees from Canadi an
Nati onal Railways to the Corporation, Therefore, the Corporation
agrees to recogni ze the Brotherhood as the bargai ning agent for such
enpl oyees who were performng work which has traditionally fallen
within the scope of the collective agreenent with Canadi an Nati ona

Rai | ways known as "Agreenment 10.1", including the supplenentary
agreenents thereto.

2. It is further agreed that the collective agreenent known as
"Agreenent 10.1", including the supplenentary agreenents thereto,
will apply to those enployees referred to in Item| above. However,

before COctober 1, 1986, either party nmay give the other witten
proposals to adapt the collective agreenent nore closely to VIA' s
operations. Such proposal may be made in respect of any portion of
the Corporation's operation regardless of the date an which the
Cor poration assumed control of it. Any nutually agreed resol ution of
such proposals may be given effect prior to the formal expiry date of
the collective agreenent.

At the hearing M. Pride confirmed that the foregoing Recognition
Agreenent was in furtherance of an understanding that "... all work done



in CN by BWE forces would be done in VIA by the BWE." He further
el aborated that as the fornmer CN col |l ective agreenent contai ned provisions
for classifications of enployees which were extraneous to VIA's needs, it
became apparent that the parties would need to streamine the CN
col l ective agreenment to incorporate ternms responsive to their own specific
needs.

M. Pride testified, wthout contradiction, that he is the author of
Appendix 11 of the collective agreenent. He related that the appendi x
energed as a neans of resolving the interests of both parties. The
Br ot her hood wanted the assurance that it would have the right to any work
previously perforned by its nembers in CN, if such work- was taken over by
VI A. According to M. Pride the Corporation had no problemwth giving to
the BWMWAE any work which would cone over from CN, subject to one
qualification. He elaborated that VIA had concerns that it not be
subjected to overseeing an unstable work force, and for that purpose
w shed to preserve a certain right to contract out work. For exanple, he
submtted that VIA would not want to be responsible for snow renoval
whi ch m ght involve using a casual or tenporary work force for a brief
period of tinme. Simlarly the Corporation did not want to assume
responsibility for one tinme construction projects or undertakings, which
it also wanted the flexibility to contract out.

By the sanme token, according to his evidence, it was well understood
between the parties that the regular mintenance of |ines between
termnals acquired by VIAin the future would be the work of BMAE nenbers.
M. Pride was categorical in his understanding of the operation of
Appendi x I'l, in conjunction with article 22 of the collective agreenent
whi ch deals with contracting out. According to his evidence both articles
have a certain degree of parallel operation. As he explained, the letter
whi ch he authored contenplates that if the Corporation were called upon to
build a track, it could contract out such construction work. As he put it
" Any one shot deal would be contracted.” On the other hand, he states
that the parties had no intention that article 22 could be used to
circunvent the fundanmental obligation in Appendix |l whereby regular
mai nt enance work was to be accorded to nenbers of the BMAE. Inplicitly, as
he noted, that would require VIA to obtain the necessary equi pnent to do
the work. During his evidence in chief M. Pride al so acknow edged that in
a |later round of negotiations he did give assurances to the Brotherhood
that there was no need to change the | anguage of Appendix Il in the event
of any future acquisition of main |ine property, stating that his coment
to the Brotherhood was "... if anything comes over you have your
recognition,” During cross-examnation M. Pride agreed wth the
Corporation's representative that Appendix Il does not nullify the general
application of article 22. He repeated, however, that his understandi ng of
the letter is that it reflects the agreenent of the parties that
occasional or one time projects such as brush cutting could be contracted
out, but that regular maintenance work would go to the BMAE

The evidence of M. Taylor is fully supportive of the testinony of M.



Pride and of M. Bowden. M. Taylor was explicit that the purpose of
Appendi x H was to guarantee that the BMAE woul d performwork traditionally
performed by their nmenbers of any main Line track which m ght be acquired
in the future. M. Taylor specifically adverted to a conversation between
hi msel f and M. Bowden during the course of negotiations in 1994, where it
appears that there was sone contenplation of the Corporation involving

itself in the construction of high speed rail. He relates that he then
assured M. Bowden that the Corporation would not use the contracting out
provi sions to circunmvent Appendi x Il According to his understanding, while

the contracting out provisions of article 22 would continue to operate
within the collective agreenent, they could not cone to bear until such
time as the conditions of Appendix Il were satisfied, including the
negotiation of ternms relating to the performance of the regular
mai nt enance work in question, at the first instance, by nenbers of the
Br ot her hood. When further pressed on the point, M. Taylor confirned that
it was never intended that VIA could invoke article 22 to circunvent the
application of Appendix Il by contracting out section work.

| turn to consider the nmerits of the dispute. In doing so the Arbitrator
must note the extraordinary circunstance which attends this dispute.
Because of a substantial turnover in its own managerial staff, the
Corporation is virtually w thout any managers who were directly involved
in the negotiation of the contract |anguage which is here in dispute.
Extraordinarily, much of the evidence Of the Brotherhood is through the
testinony of two individuals who were chiefly responsible for the
negotiation of the collective agreenent on behalf of the Corporation,
al beit several years ago. In the circunmstances | am satisfied that | can
properly refer to the extrinsic evidence which has been called. The
Arbitrator's ability to have reference to such evidence is justified by

what | view as the latent, if not patent, anmbiguity which arises in the
final two paragraphs of Appendix Il. That exercise is, of course, not a
matter of sinply determ ning what one individual's understanding of the
bargain mght have been. Interpretation of collective agreenents,

particularly collective agreenents between |arge corporations and trade
uni ons adm ni stered by a nunber of officers, does not necessarily resolve
itself into drawing the nutual intent of a contractual docunment fromthe
uni | ateral understanding or belief as to the docunent's intent held by one
i ndi vidual Where anbiguity exists, however, the evidence of individua

negotiators is adm ssible as extrinsic evidence and can be accorded
significant weight, wth due allowance for all other aspects of the
evi dence, including the text of the docunent itself.

When the | anguage of Appendix Il is examned in light of the evidence of
M. Pride, | consider it significant that it does appear to reflect the
dual nature of the Corporation's concern, coupled with the concern of the
Brot herhood, at the tine the letter was nutually signed. It is clear that
the first three paragraphs of the letter expressly and categorically
reserve to the Corporation the ability to contract out matters such as "
construction or new track aistallation7. The paragraphs in question
specifically recognize that the Corporation wi shes to avoid involving



itself in the admnistration of an unstable work force which m ght
ot herwi se be caused by activities which are seasonal, cyclical or involve
ad hoc projects.

The final two paragraphs of Appendix Il are in contrast to the first
three. They clearly deal with the very separate subject of regular track
mai nt enance or section work between termnals, In that separate context
t he Corporation agrees and undertakes that should it acquire such property
it would advise the Brotherhood and thereafter negotiate the necessary
col l ective agreenent terns to "properly cover such operations.” Can it be
under stood that the Corporation would have, on the one hand adopted such
apparently categorical |anguage to indicate that the work in question
woul d be given to the BMAE while, on the other hand, reserving the right
to enpty the letter of any neaning by sinply invoking its pre-existing
ability to contract out the work under the ternms of article 22, then
article 23, of the collective agreenent? | think not.

Whil e current conditions nmay give the Corporation reason to question the
wi sdom or val ue of the bargain so made., this Ofice is conpelled to take
the collective agreenent as it finds it. Bearing in nind that at the tine
Appendi x H was negoti ated, both the Corporation and CN were sister crown
corporations very nuch in a hand-in-glove relationship, the evidence of
M. Pride and M. Taylor is fully plausible and credible. The Arbitrator
accepts their testinony, as well as the supporting evidence of M. Bowden,
wi t hout reservation. For reasons touched upon in their evidence, it is
clear that both the Corporation and the Brotherhood intended in 1987 to
enter into an understanding that the Corporation would not, at first
i nstance, contract out the regular track maintenance of main I|ine
territory between termnals which it mght acquire in the future. As the
letter clearly denonstrates, the Corporation reserved to itself the right
to contract out one time projects and new construction work, while at the
sanme time acknow edging that regular track mintenance would not be
contracted out, and would be assigned to the Brotherhood. It did so
notw t hstandi ng the provisions of what was then article 23 of the
coll ective agreenent governing contracting out. | am therefore, satisfied
that the parties nutually intended to override the contracting out
provisions, to that extent. The fact that they may not have contenpl at ed
subsequent changes in the corporate ownership and structure of CN, or
| at er governnental budgetary constraints visited -upon the Corporation, iIs
neither here nor there for the purposes of understandi ng the contractual
bargai n then struck between them and subsequently renewed w thout change
to the present. Indeed, if it were necessary to do so, | would be inclined
to conclude that the aflirmative comments made by M. Taylor during
subsequent rounds of 'bargaining, as late as 1994, would sustain the
operation of the doctrine of estoppel against the Corporation, even if it
shoul d be found that the strict |anguage of Appendix Il would not support
the interpretation argued by the Brotherhood.

In summary, the extrinsic evidence adduced before the Arbitrator, coupled
with the text of Appendix H itself, confirms that the parties nmutually



intended in 1987 that the Corporation would not invoke its right to
contract out in the event that it acquired track between termnals in the
future,, wth respect to the regular maintenance of such track and
roadway. That agreenent was renewed w thout change to the present tine,
and stands as an exception to the application of article 22 of the
coll ective agreenent. In the Arbitrator's view, the final two paragraphs
of Appendix H make little sense if they were not intended to override the
contracting out provisions. If the Corporation took over nmaintenance of
main line track - work for which it had never previously been responsible
- clearly it would have no equi pnent, no enpl oyees, no managers, and could
obvi ously invoke article 22 to contract out. In light of the provisions of
article 22, these paragraphs are only necessary if they are intended to
override the contracting out provisions, and accord "recognition"” that the
work is to be bargaining unit work of the BMAE. As a result, the
Arbitrator is satisfied that the grievance nust succeed.

The Arbitrator finds and declares that the contracting out of the
mai nt enance of way work on the Al exandria Subdivision is contrary to the
col l ective agreenent, nore specifically Appendix H thereof. The
Corporation is conpelled to give notice to the Brotherhood with respect to
the territory in question, to neet and to negotiate provisions of the
col l ective agreenent governing the ternms and conditions of enployment of
persons to be assigned to the regular mai ntenance of the subdivision. For
t he purposes of clarity, all regular mintenance work to be perforned on
the subdivision nust be performed by nmenbers of the Brotherhood' s
bargaining unit. Nothing in this award, however, should be interpreted as
preventing the Corporation fromcontracting out managerial supervision, in
whole or in part, nor from contracting out in respect of |easing or
ot herwi se obtaining the equipnent to be utilized. The Arbitrator further
directs that any enployees in respect of whomit may be established that
there has been a | oss of wages or benefits flowing fromthe Corporation's
actions shall be conpensated appropriately. The Arbitrator retains
jurisdiction in respect of the issue of conpensation, as well as any other
aspect of the interpretation or inplenmentation of this award.

April 28, 1999
M HEL G PI CHER
ARBI TRATOR



