CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3045
Heard in Cal gary, Tuesday, 11 May 1999
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
Dl SPUTE:

The assessnent of 30 denerit marks for unacceptable and inappropriate
conduct and subsequent disni ssal of Loconotive Engi neer R W Longworth,

Coquitlam B.C.

JOI NT STATEMENT OF | SSUE:

On Septenmber 22, 1998 Loconotive Engi neer Longworth refused to accept a
proper call as a pilot for CP Train 352-980 which was to be run over the
CNR Yal e Subdi vi si on.

Followwng a formal investigation, Loconotive Engineer Longworth's
di sciplinary record was annotated wth "... 30 denmerits for vyour
unaccept abl e conduct; for your refusal to accept a proper call to pilot a
fellow CPR |oconotive engineer handling CPR train 352-980 which was
detouring on the CN Yal e Subdivision, despite (his) having attended CN CP
Rules Differences training and having become "CN qualified" on February
17, 1998, and despite having made a trip on the CN Yal e Subdivision as
recently as April 9, 1998 ..." M. Longworth was subsequently dism ssed
from Conpany service for "... the accunulation of in excess of 60 (sixty)
denerit marks under the Brown System of Discipline...”

The Council asserts that Loconotive Engi neer Longworth's refusal to accept
the call for a CN Pilot was bona fide, along with the fact that no cost
was incurred by the Conpany, nor any train del ayed.

The Council further asserts that Engineer Longworth is a |ong-service
enpl oyee of 23 years and requests the 30 denerit marks and any reference
to inappropriate behaviour be renoved from his record. The Council
requests Loconotive Engi neer Longworth's return to Conpany service wth
full conpensation and benefits fromthe tinme he was renoved from service.

The Conpany has declined the Council's request.

FOR THE COUNCI L: FOR THE COVPANY:
(SQQ.) D. C. CURTIS (SGD.) K. E. WEBB
GENERAL CHAI RVAN FOR: DI STRI CT GENERAL MANAGER
There appeared on behal f of the Conpany:
R Smith - Labour Relations O ficer, Calgary
D. A Lypka - Manager, Road Operations, Vancouver

L. J. Guenther - Road Manager, Vancouver



And on behal f of the Council:

D. C. Curtis - General Chairman, Calgary

T. G Hucker - Vice-President, Otawa

J. Fl egel - Sr. Vice-CGeneral Chairnman, Saskatoon
R. Lew s - Jr. Vice-General Chairman, Revel stoke
R. S. McKenna - General Chairman, Calgary

G. Ranson - Local Chairman, Coquitlam

R. W Longworth - Grievor

AWARD OF THE ARBI TRATOR

The material before the Arbitrator confirnms, beyond controversy, that
Loconmotive Engi neer Longworth did refuse a call for service as a pilot to
assist a fellow CPR | oconotive engineer in noving train 352-980 over a
segnent of the Yale Subdivision of CN. The record confirns that M.
Longworth had received fam liarization with the territory in question
commencing in January of 1998. While there appears to be some dispute

about precisely when the grievor would have been qualified, in the
Conmpany's subm ssion he was so viewed in February of 1998. G ven that the
grievor conplained of mssed of trips in early April of 1998, his own

conduct would indicate that he viewed hinmself as qualified as of that
time.

It is comon ground that the refusal of assignment which led to the
assessnment of thirty denerits against M. Longworth occurred on Septenber
22, 1998. His last piloting trip on the Yale Subdivision of CN prior to
that date was on April 9, 1998. Under the terns of the CNCP Pilotless
Det our Agreenent, to which the Brotherhood is also a party, M. Longworth
woul d have been entitled to the opportunity to make a refresher trip on
the territory within six nmonths of his last trip. It would appear that he
was within eight days of that tine when he was requested to handle train
352-980 on Septenmber 22, 1998.

The Conpany's view is that the grievor had no bona fide excuse for
declining to accept the pilot assignment for which he was called on
September 22. M. Longworth, on the other hand, maintains that he had
safety concerns which caused himto decline the work. He relates that he
had shortly before that time returned from schedul ed vacati on and that,
gi ven that he had not operated over the territory for close to six nonths,
during which time certain tinetable changes had been nmade, as well as sone
physical alteration to switches, he did not feel sufficiently famliar to
performthe work safely.

The Conpany relies on the fact that when M. Longworth transferred from
t he Cascade Subdivision to the Mssion Subdivision in April of 1998 he
advi sed Conpany representatives that he would no |onger be perform ng
pil ot service on the Yale Subdivision of CN. It does not appear disputed,
however, that the I|ikelihood of his being called as a pilot from the
M ssion Subdivision was relatively renpote. Nevertheless the Conpany
interprets his comment as an indication that he sinply did not wish to
performthat work. The grievor, on the other hand, maintains that he was



unfam liar with the changes in the territory, and, not having received a
refresher opportunity, felt that he was justified, if not obligated, to
refuse the assignnent.

While the parties argued certain aspects of the qualification provisions
of article 4 of the CNNCP Pilotless Detour Agreenent, as well as article 9
whi ch governs the entitlenment to refresher trips, the Arbitrator is not
sei zed of a grievance concerning the interpretation of those provisions,
and need not coment upon them for the purposes of this matter. Suffice it
to say, however, that there appears to be a difference of understanding
between the parties as to the neaning of those provisions which should be
subj ect to mutual discussion and resol ution.

Upon a review of the material before me | am satisfied that there was a
degree of legitimate concern in the mnd of Loconotive Engi neer Longworth
when he declined to accept the pilot's assignhment on Septenmber 22, 1998.
Hi s communications with the crewmng clerk make it clear that M. Longworth
did not feel that he was then qualified to pilot the train novenent in
guestion. That was further elaborated upon in his answers during the
course of the Conpany's disciplinary investigation, where he expressly
cited concerns pronpted by the changes in the CN timetable on the
territory as well as certain physical alterations which had occurred since
his last trip over the territory.

OQbvi ously, this problem would not have arisen had the grievor undergone
the refresher trip contenplated within article 9.1 of the Pilotless Detour
Agreenent. In considering this aspect, | am satisfied that the parties
share a degree of responsibility in respect of that failure. On the one
hand it would appear reasonable that the Conpany should be diligent in
conmmuni cating to enpl oyees whose qualification mght |apse that they were
due to take a refresher run before the expiry of six nmonths. On the other
hand, it appears to the Arbitrator equally reasonable to expect a
| oconptive engineer in the position of the grievor to bring to the
Conpany's attention his need for the refamliarization at some point in
time reasonably before the expiry of the six nonths contenplated within
the agreenment. On the material before ne the Conpany apparently did not
contact M. Longworth to facilitate a refresher trip, nor did the grievor
take any positive steps in that regard. In nmy view what transpired can
fairly be characterized as a nmutual oversight which led to the grievor's
refusal of the assignnent.

In the result, the grievance is allowed, in part. The Arbitrator directs
that the grievor be reinstated into his enploynent forthwth, w thout |oss
of seniority, and with conpensation for one-half of the wages and benefits
lost, with his record to stand at fifty-five denmerits. It is to be hoped
that M. Longworth will appreciate that this award is not an exoneration
of his conduct, and that he remains in a precarious positions as regards
his overall disciplinary record.

May 14, 1999
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