CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3046
Heard in Cal gary, Tuesday, 11 May 1999
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
Dl SPUTE:

Cl ai mon behalf of M. T. Tinordi.

EX PARTE STATEMENT OF | SSUE:

On March 24, 1997, the grievor was assessed with 20 denerits for his
al l eged "inproper and unacceptabl e personal conduct as evidenced by the
bl at ant exposure of your genitals to fellow enpl oyees at the Lethbridge
Mai nt enance of Way Shop on February 14, 1997". The Brotherhood grieved the
assessnment of this discipline.

The Union contends that the discipline assessed the grievor was
unwarranted and too severe in the circunstances.

The Union requests that the discipline assessed be renoved from the
grievor's record.

The Conpany denies the Union's contention and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) J. J. KRUK

SYSTEM FEDERATI ON GENERAL CHAI RVAN
There appeared on behalf of the Conpany:

J. Dragani Labour Relations O ficer, Calgary

R. M Andrews - Manager, Labour Relatlons Cal gary

D. E. Freeborn - Labour Relations O ficer, Calgary

E. J. Maclsaac - Labour Relations Oficer, Calgary

D. Mcintyre - Track Maintenance Supervisor, Lethbridge
H. Roberts - Track Mai ntenance Foreman, Lethbridge
And on behal f of the Brotherhood:

P. Davi dson - Counsel, Otawa

D. W Brown - Sr. Counsel, Otawa

K. Deptuck - Vice-President, Otawa

J. J. Kruk - System Federation General Chairman, Otawa
D. McCracken - Federation General Chairman, Otawa

W Br ehl - General Chairman - Pacific Region, Revel stoke
R. Terry - Local Chairman, Lethbridge

AWARD OF THE ARBI TRATOR




It is not disputed that the grievor, then a |leading track naintainer at
Let hbri dge, exposed his genitals to two fell ow enpl oyees in the Lethbridge
Mai nt enance of Way shop on February 14, 1997. The unchal | enged account of
events is that on that day, which was Valentine's Day, M. Tinordi
approached fell ow enpl oyee Robert Kinney asking whether he had received a
Val entine's card from Supervi sor Doug McIntyre. When M. Kinney replied in
t he negative the grievor lowered the front of his coveralls, exposing his
penis which protruded through a hole cut into a Valentine's card. He
explained that the card was intended for Supervisor MlIntyre and asked
whether M. Kinney would |ike to sign it, apparently eliciting
consi derabl e | aughter from M. Kinney. When a second enpl oyee approached
and asked what was the cause of the |aughter, M. Tinordi displayed his
version of greeting card hunour to that enployee as well, although the
second individual, Richard Branden, relates that he did not clearly see
what was protrudi ng through the card, expressing his own inpression that
it mght have been a finger.

It is clear that the grievor's intention was to pursue his own view of
| ocker room hunour anong enpl oyees, at the expense of their supervisor.
VWil e he obviously did not intend the matter to come to the attention of
M. MiIntyre, unfortunately it did. It appears that M. Kinney related the
incident to another nmenber of managenment, apparently with the innocent
intention of allowing himto share in the hunour, w thout anticipating
that the grievor's gesture m ght not be viewed as funny by nenbers of
managemnent .

The grievor was subsequently confronted by two supervisors, including M.
Mcl ntyre, as to what had occurred. Although he initially denied it, he
ultimately admtted what he had done. A disciplinary investigation ensued
as a result of which M. Tinordi was assessed twenty denerits.

It is difficult to reject the subm ssion of the Conpany that the grievor's
actions constituted i nappropriate conduct within the workplace. However,
wi t hout excusing the grievor's act which, in his ow words is aptly
described as "a sick gesture", | have sonme reservations about the
Conpany's characterization of the incident as constituting open
i nsubordi nation towards a supervisor. Watever one my think of the
tasteless act of M. Tinordi, it was clearly in the nature of a private
communi cati on anong enpl oyees, not intended to be comunicated to M.
Mclintyre. Wiile the grievor's gesture in exposing hinself is conduct that
shoul d be out of bounds within a workshop, it's underlying intent can be
likened to the kind of negative coment or joke which enployees or
supervi sors m ght be expected to share, fromtine to tinme, about another
enpl oyee or supervisor in their workplace. | amsatisfied that the "sick
gesture” of M. Tinordi was not intended to be, nor can it be viewed as,
an act tantanmount to the comruni cati on of open insubordination towards a
supervisor. If negative statenments or jokes about others made privately
anong enpl oyees are to becone the subject of discipline, the workplace
woul d risk being run on the nodel of a totalitarian state. On the other
hand, freedom of expression is not a license to hurt others. Gestures or



coments cal cul ated to harass another individual or to destroy his or her
reputation in the workplace bring entirely different considerations to
bear, and may well justify serious discipline or discharge. Those
consi derations, however, do not apply in this case. (See, e.g., Re
Canadi an Pacific Limted and Brotherhood of Mintenance of Way Enpl oyees
(1996), 57 L.A. C. (4th), 89 (M G Picher) (CROA 2751) and CROA 2878.)

In the result, | amsatisfied that the action of the grievor in exposing
hi nsel f was deserving of discipline, but not to the degree of severity
assessed by the Conpany. Bearing in mnd that the grievor is an enpl oyee
of eighteen years' service with no simlar m sconduct on his record, and
that his actions involved an isolated incident intended to be in the
nature of confidential |ocker room hunour, | am satisfied that the
assessnent of ten denerits is sufficient in the circunmstances to convey to
M. Tinordi the inpropriety of his actions.

The grievance is therefore allowed in part. The Arbitrator directs that

the grievor's record be assessed ten denerits for the incident of February
14, 1997.

May 14, 1999
M CHEL G. PI CKER
ARBI TRATOR



