CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3049
Heard in Cal gary, Tuesday, 11 May 1999
concer ni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
Dl SPUTE:

Claimon behalf of M. G Sarrazin and other simlarly affected enpl oyees.

EX PARTE STATEMENT OF | SSUE:

M. Sarrazin was affected by the reorgani zation of the Otawa Val |l ey Lines
in October, 1996. He was on ES status until April 1997, when he was called
to work on Rail Gang No. 1 at Bowker, Ontario. Because Bowker is off the
grievor's basic seniority territory (BST), he submtted clains for travel
and nmeal expenses. These were deni ed.

The Union contends that the Conpany is in violation of Section 7.3(c) of
the Job Security Agreenent.

The Union requests that the Conpany be ordered to reinburse the grievors
for all losses incurred as a result of the Conpany's refusal to recognize
as legitimte the grievors' entitlenent to mleage and neal clains while
wor ki ng of f their BST.

The Conpany denies the Union's contention and declines the Union's
request.

FOR THE BROTHERHOOD

(SGD.) J. J. KRUK

SYSTEM FEDERATI ON GENERAL CHAI RVAN
There appeared on behal f of the Conpany:

R. M Andrews - Manager, Labour Rel ations, Cal gary

S. Sanosi nski - Director, Labour Relations, Calgary

D. T. Cooke - Director, Labour Relations, Calgary

E. J. Macl saac - Labour Relations O ficer, Calgary
And on behal f of the Brotherhood:

P. Davi dson - Counsel, Otawa

D. W Brown - Sr. Counsel, Otawa

K. Deptuck - Vice-President, Otawa

J. J. Kruk - System Federation General Chairman, Otawa
D. McCracken - Federation General Chairman, Otawa

W Br ehl - General Chairman - Pacific Region, Revel stoke
R Terry - Local Chairman, Lethbridge

AWARD OF THE ARBI TRATOR




The facts in relation to this grievance are not in dispute. The grievor's
j ob was abolished by reason of the reorganization of the Otawa Valley
Lines in COctober of 1996. He then received enploynent security benefits
until April of 1997, at which time he was conpelled to work as a | abourer
with Rail Gang No. | in Bowker, Ontario. Bowker is off the grievor's basic
seniority territory, and requires himto commute sonme 1,100 kilonetres
fromhis home on a weekly basis.

The Brotherhood submts that in the circunstances the grievor should be
entitled to certain preferential expense benefits by reason of article 7.3
of the

Job Security Agreenent which provides as foll ows:

7.3 An enpl oyee who has ES under the provisions of this Article and
is unable to hold a position in accordance with Article 7.3(a) or
(b), shall be required to fill wunfilled tenporary or seasonal
vacancies, on the Region, in positions represented by the BMWE.
Reasonabl e expenses will be paid for vacancies off of the BST.
Reasonabl e expenses will also apply to tenporary assignnents of under
45 days on the BST.
(enphasi s added)

The Brotherhood nmai ntains that on the basis of the foregoing | anguage the
grievor should be entitled to a m|eage allowance at the rate of 28 cents
per kilometre as provided under clause 20.8 of the collective agreenent.
It further submts that M. Sarrazin should not be required to pay the
$2.90 neal charge contenplated under clause 21.3 of the collective
agreenent while residing in the Conpany's boarding cars at Bowker. It also
claims that he should be entitled to nmeal expenses while enroute to and
fromthe work site during his weekly commute.

The Conpany has provided the grievor mleage at the rate 12.6 cents per
kilometre as contenplated under clause 20.5 and Appendix B-1 of the
coll ective agreenment. It further denies that he should be entitled to be
forgiven the charge for neals paid by other enployees at the boarding
cars, or be provided neals while commuting, a right which does not attach
to ot her enpl oyees

The Brotherhood essentially argues that M. Sarrazin, as an enployee
conpelled to nmove to work at Bowker to protect his enploynment security
status, is in a position different than other enployees, and that article
7.3 of the Job Security Agreenent recognizes his special status. On that
basis it mintains that as an individual with enploynment security he
shoul d be entitled to "reasonabl e expenses” at a nore generous |evel than
those provided to other enployees generally under the terns of the
collective agreenent. The Conpany submts that there is no basis in the
| anguage of the Job Security Agreenment, nor in the circunstances of M.
Sarrazin, to justify the paynent to him of expenses beyond those
specifically contenplated within the terns of the collective agreenent for



the benefit of enployees generally serving on rail gangs at renpte
| ocati ons such as Bowker.

It appears that the genesis for the providing of reasonabl e expenses as
contenplated in article 7.3 is found in the decision of this Ofice in
CROA 2535. In that case, which involved an earlier dispute with respect to
the scope of Job Security Agreenent rights, the Conpany undertook that
enpl oyees conpelled to nmove beyond their basic seniority territory to
protect their enploynent security status would do so with the benefit of
"reasonabl e expenses", an undertaking which was expressly noted by the
Arbitrator. It would seemthat that |anguage then found its way into the
terns of article 7.3 of the Job Security Agreenent.

Upon a review of the facts at hand, and the subm ssions of the parties,
the Arbitrator can find no basis to support the assertions of the
Brot herhood, at least as they relate to the facts of the instant case.
Wth respect to the issue of the paynent of mleage, clause 20.5 and
Appendi x B-1 of the collective agreement, a |letter of understandi ng dated
January 11, 1996, appear to reflect the clear agreenent of the parties as
to the nileage rate to be paid to enployees for weekend travel to and from
renote | ocations. As regards the region where M. Sarrazin is |ocated, the
rate agreed for such purposes is 12.6 cents per kilometre, a rate
apparently based on prevailing bus rates. The separate m | eage rate of 28
cents per kilonetre which the Brotherhood clains is reflected in clause
20.8 of the collective agreenent. Clauses 20.4 and 20.8 of the collective
agreenent read as follows:

20. 4 Enpl oyees laid off through reduction when re-engaged w thin one
year, shall be granted free transportation to and from a place of
work over the seniority territory on which fornmerly enpl oyed pursuant
to the letter dated January 11, 1996 concerning weekend travel
assistance. This provision wll also apply to enployees holding
per manent positions who are appointed to fill positions on seasona
wor k gangs.

20.8 \Where an autonobile m | eage all owance is paid, such allowance
shall be 28 cents per kilonetre.

It appears to the Arbitrator that the circunstances of M. Sarrazin would
fall within, or would be closely analogous to, those of an enployee
hol ding a permanent position who is conpelled to fill a position on a
seasonal work gang, as contenplated in clause 20.4. By the |anguage of
t hat provision he would be entitled to weekend travel assistance at the
rate of 12.6 cents per kilonmetre as contenplated within the letter of
January 11, 1996, which is Appendix B- 1. In that context | am persuaded
by the argunent of the Conpany to the effect that the higher rate of 28
cents per kilonetre contained in clause 20.8 has historically been
intended to apply to the different circunstance of an individual required
to apply his or her vehicle to the service of the Conpany, rather than for
commuting to and froma place of work. In the result, | am satisfied that



the Conpany's interpretation with respect to reasonable expenses in
relation to mleage is correct in the circunstances.

Nor can | find any neaningful basis upon which to conclude that an
enpl oyee in the circunstance of M. Sarrazin should be forgiven the neal
charge paid by all other enployees who are housed in boarding cars, as
expressly contenplated in clause 21.3 of the collective agreenent, or
recei ve expenses for meals while commting. This aspect of Brotherhood's
argunment is perilously close to submtting that individuals who do not
have enpl oynment security status are second cl ass enpl oyees, or conversely
that special privileges attach to enploynent security status enpl oyees. So
counterintuitive a conclusion can, in ny view, only be supported by clear
and unequi vocal |anguage within the parties' own agreenent, |anguage which
is not to be found in the material before me. | amsatisfied that in the
circunstances of this <case "reasonable expenses” would fairly be
reflective of those expenses which the parties have thensel ves viewed as
appropriate to the circunstances of enployees conpelled to commute to work
at a rempte |ocation on weekends, where they reside in boarding car
accommodation. Nor am | satisfied that the contrary treatnent in the
paynent of mleage to certain enployees in the Atlantic Region, apparently
by oversight, negates the fundanental interpretation which I amsatisfied
is sustained on the | anguage of the collective agreenent, read together
with the terms of article 7.3 of the Job Security Agreenent.

None of the foregoing conclusions nust necessarily be construed to nean
that in all circunstances "reasonabl e expenses"” nust nean the payment of
bare m ni muns under specific provisions of the collective agreenment. Wile
there may be a fair presunption in that direction, there could be
extraordi nary circunstances attaching to the situation of a given enpl oyee
which would justify some further latitude in the paynent of expenses.
Cl early, however, no such circunstances are denonstrated in the case of
M. Sarrazin. For all of the foregoing reasons the grievance nust be
di sm ssed.

May 14, 1999
M CHEL G PI CHER

ARBI TRATOR




