CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3051
Heard in Cal gary, Wdnesday, 12 May 1999
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS

( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
DI SPUTE:
Appeal the assessnent of discipline (40 denerits) and tinme held out of
service for violation of CROR Rules 90 and 142 (b) which resulted in a
violation of CROR 311 (b) on March 5, 1998.

JO NT STATEMENT OF | SSUE:

On March 6, 1998, M. R |. Sanpson was enployed as Loconotive Engi neer on
Train A4561-06 operating between Kitimt and Terrace, B.C. on the Kitimt
Subdi vi sion. The grievor's train was operating under OCS Cl earance No.
2004 with a restriction to protect Engineering Foreman Reierson's work
limts between Mle 21 and Mle 2.2. The grievor's train entered the
working limts at Mle 21 and proceeded to Mle 18 without first obtaining
the proper authority as required by CROR 3 11 (b).

As a consequence of the above, M. Sanpson was held out of service pending
an investigation.

The Conpany held an investigation on March 11, 1998, concluding that the
grievor was responsi ble for violation of CROR 90, 142(b) and CROR 31 | (b).
As a result of the Conpany's investigation, the grievor was assessed 40
denerits and tinme held out of service.

The Council contends that the discipline assessed is excessive and
further, does not reflect the principles of progressive discipline.

The Council requests a reduction in the denmerits with no nonetary |oss to
the grievor.

The Conpany di sagrees and has declined the appeal.

FOR THE COUNCI L:

(SGD.) Q. J. SHEWCHUK

FOR: GENERAL CHAI RVAN

There appeared on behal f of the Conpany:




J. Dixon

FOR THE COMPANY

(SED.) R. RENY

FOR: SR. VI CE- PRESI DENT - OPERATI ONS

- Human Resources Busi ness Partner, Vancouver

And on behal f of the Council:
D. J. Shewchuk - Vice-General Chairnman, Saskatoon
0. Boyd - Local Chairnman, Cal gary

AWARD OF THE ARBI TRATOR

The facts of the instant grievance are related in CROA 2991. It is not
di sputed that on March 6, 1998 Loconotive Engi neer Sanpson operated train
A45651-06 in disregard of a track occupancy permt held by Engineering
Foreman Rei erson between Mle 21 and Mle 2.2 on the Kitimt Subdivision.
M. Sanpson's train proceeded approximately three mles beyond the
restricted limts wthout authorization, and stopped only when radi oed by
Foreman Rei erson. By any account, the rules infractions for which the
grievor has been assessed forty denerits are extrenely serious, sonmetines
referred to as cardinal rules. As the subm ssions of the Conpany confirm
di scipline for such infractions has traditionally ranged between thirty
denmerits and di sm ssal

The issue therefore becones whether there are mtigating factors to be
considered in favour of a reduction of penalty in the case at hand. In
CROA 2991, in light of the length and quality of service of Conductor
Davi es, who was involved in the same incident, the Arbitrator declined to
disturb the assessnent of forty denerits. After careful consideration,
however, | am satisfied there are mtigating factors which do wei gh nore
favourably in favour of Loconpotive Engi neer Sanpson. Wile his actions are
no | ess serious than those of Conductor Davies, the length and quality of
the grievor's prior record of service is substantially nore favourable as
a mtigating factor. Oiginally hired in August of 1974, Loconotive
Engi neer Sanpson had sonme twenty-four years of good service prior to the
incident in question. Significantly, according to the representations of
t he Conpany, he was previously disciplined on only one occasion for a
rules violation of any kind, when fifteen denerits were assessed agai nst
himin 1987. Against that background | am satisfied that there is latitude
for a reduction of penalty, albeit a penalty which neverthel ess recognizes
the severity of a cardinal rules infraction

For the foregoing reasons the Arbitrator directs that thirty demerits be
substituted for the penalty assessed agai nst Loconotive Engi neer Sanpson,
with his disciplinary record to be adjusted accordingly.

May 14, 1999
M CHEL G PI CHER
ARBI TRATOR



