CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3052
Heard in Cal gary, Thursday, 13, May 1999
concer ni ng

CANPAR
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
EX PARTE

DI SPUTE:

Kevin Tenpl eton (shop steward) renoved from bull eti ned dockman's duties by
Supervi sor Jason Zyl stra.

EX PARTE STATEMENT OF | SSUE:

The Union filed a grievance on Novenber 27, 1998 regarding this matter
noting a violation of article 2.1 of the collective agreenent. To date,
t he Conpany has denied the Union's request to settle the matter.

The Uni on contends the Conpany has used the grievor's reassignnment as a
form of discipline against the grievor in retaliation for his workplace
di sagreement with Supervisor Zylstra in October 1998. W say the Conpany
actions are contrary to the intent of article 6 of the collective
agreenent .

The Conpany contends that the grievor was displaced to allow other
enpl oyees to be cross-trained and that it was managenent's right to assign
the work. The Conpany denies any violation of article 2. 1 of the
col l ective agreenent.

FOR THE UNI ON:

(SGD.) A. KANE

ASSI STANT DI VI SI ON VI CE- PRESI DENT

There appeared on behal f of the Conpany:

P. D. MaclLeod - Vice-President, Operations, Toronto
E. Donnelly - Regi onal Manager, British Col unbia
J. Zysstra - Supervi sor, Vancouver
And on behal f of the Union:
A. Kane - Chief Steward, Western Canada, Vancouver
D. Neal - President, Local 1976, Toronto
B. Plante - Local Protective Chairman, Cal gary
K. Tenpl et on - Grievor

AWARD OF THE ARBI TRATO

The material before the Arbitrator establishes, to the satisfaction of the
Arbitrator, that the grievor, M. Kevin Tenpleton, was inproperly
di sciplined by his imediate supervisor, M. Jason Zylstra, wthout
adherence to the procedural provisions of the collective agreenent. It
appears that during the course of a tour of duty in October of 1998 M.



Tenpl eton was requested by M. Zylstra to change assignnents with a junior
enpl oyee. The grievor refused. It is common ground that M. Tenpl eton was
then performng a relatively sophisticated form of work which invol ved
pulling freight fromthe conveyor belt for a nunber of delivery trucks, a
task which, as a senior enployee in the dockperson classification, he had
performed for sonme three years. The follow ng day the grievor was advi sed
by M. Zylstra that he was no |longer to performthe same work, and would
thereafter be assigned to the job of pulling freight fromtrailers for the
Vancouver Island termnals, a job requiring less skill, traditionally
assigned to junior enployees. It appears that the grievor's assignnent has
remai ned unchanged fromthat time to the present, a period of some seven
nont hs.

M. Zylstra sought to justify his action on the basis that he wanted to
train a junior enployee in the work previously being performed by M.
Tenpl eton. He states that on the evening M. Tenpl eton refused to accept
the transfer in assignnent, M. Zylstra's request was pronpted by the fact
that the junior enployee was not perform ng work at a sufficient |evel of
efficiency. | have little doubt that the initial request mde of M.
Tenpl eton may have been in good faith, for the purpose of having M.
Tenpl eton acconplish work with which the junior was having problens.
However, | have greater difficulty with the plausibility and credibility
of M. Zylstra's account as to the subsequent failure to return the
grievor to work the nore skilled assi gnnent which he had held for a nunber
of years, and which | am satisfied has traditionally been perforned by
nore senior enployees in the position of dockperson, which M. Tenpl eton
then held. Very sinply, | do not find credible the account of M. Zylstra
t hat the seven nonth assignnment of the same junior enployee to the work
formerly perfornmed by M. Tenpleton was initially done, and has conti nued
to this day to be done, solely for the purpose of training the junior
individual. On the contrary, it appears to the Arbitrator that the only
rational understanding of what has transpired is a desire on the part of
the supervisor to send M. Tenpleton to Coventry for his initial refusa
to switch places with the junior enployee. Wiile M. Tenpleton's refusal
m ght well have been the subject of proper discipline, it cannot justify
measures of indirect punishment through the deliberate and sustained
assignnment to himof |ess desirable work, to advantage a junior enployee
wel | beyond a reasonabl e period of training.

For the foregoing reasons the grievance is allowed. Wile there does not
appear to have been any |oss of wages to the grievor by reason of the
Conpany's actions, the Arbitrator neverthel ess declares that the Conpany
i nproperly assessed di scipline against M. Tenpleton, and directs that he
be reinstated into the assignnment from which he was renoved, forthwth.

May 14, 1999
M CHEL G PI CHER
ARBI TRATOR



