CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3054

Heard in Cal gary, Thursday, 13, May 1999
concer ni ng

CANPAR
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
EX PARTE

DI SPUTE:

Notice of position abolishnment issued Decenber 28, 1998 to Burnaby
Dockpersons Derek Morley, Kevin Tenpleton, Don Nuttall, Kit Cheng and
W I liam Leung.

EX PARTE STATEMENT OF | SSUE:

The Uni on contends that the affected enpl oyees are required to performthe
exact job functions today as prior to the issuing of the notices of
abol i shnent. The Union argues that the Conpany's past practice has
established that an enpl oyee does not have to work full-time hours in
order to maintain their hourly rate as a Dockperson, and they should be
estopped from |l owering the rate of pay now.

The Conpany contends that the grievors were paid the Dockperson's rate due
to an oversight on managenent's part that was brought to their attention
t hrough anot her grievance. The Conpany submts that their actions have
been proper, and were taken to correct a prior m stake.

FOR THE UNI ON:

(SGD.) A. KANE

ASSI STANT DI VI SI ON VI CE- PRESI DENT

There appeared on behal f of the Conpany:

P. Young - Counsel, Toronto
P. D. MaclLeod - Vice- PreS|dent, Operations, Toronto
E. Donnelly - Regi onal Manager, British Col unbia
J. Zysstra - Supervi sor, Vancouver
And on behal f of the Union:
A. Kane - Chief Steward, Western Canada, Vancouver
D. Neal - President, Local 1976, Toronto
B. Plante - Local Protective Chairman, Calgary
K. Tenpl et on - Gievor

AWARD OF THE ARBI TRATOR

The Union grieves the abolishnment of sone five Dockperson positions at the
Burnaby Term nal by notice issued Decenber 28, 1998. It subnmits that the
wor k performed by the enpl oyees, including their hours of service, has not
substantially changed from what has occurred since 1992. It does not
appear disputed that since that tinme enployees at Burnaby in the category
of Dockperson have generally worked | ess than forty hours per week for a



substantial segnment of the year, normally from January to August, while
working fuller hours in the fall and period immediately prior to
Chri st mas.

The position of the Conpany is that enployees in the classification of
Dockperson are enployed pursuant to the collective agreenment on a basis of
full-time hours, generally l|oading and unloading trailers. The sanme
functions are perforned by lower rated individuals in the classification
of Warehouseperson A, save that those enployees work on a part-tine basis.
It al so appears that there is a classification of Warehouseperson B, who
performpart-tinme and - relief service, wthout accunulating seniority and
wi thout entitlenment to benefits under the collective agreenent.

The facts do not appear in dispute. For a substantial nunmber of years
individuals in the classification of Dockperson at the Burnaby Term na
have in fact not worked forty hours per week on a regul ar basis, but have
neverthel ess been retained in the classification and paid its higher wage
rate. The Conpany submts that the practice, apparently dating back to
1992, has been pursued by reason of the error of the term nal manager, and
that his mstake only came to the attention of higher managenent by reason
of the discussion and settlement of another grievance. The Union submts
that the Conpany cannot now assert the right to effectively re-classify
the individuals as Warehouse-person A, reducing their wages while they
perform essentially the sanme work for the same hours as they previously
did for a nunber of years, spanning several collective agreenents.

On a careful review of the facts and authorities cited, as well as the
| anguage of the collective agreenent, the Arbitrator has considerable
difficulty with the position asserted by the Union in this case. Firstly,
it does not appear disputed that the agreenent under consideration is a
national collective agreement covering a substantial nunmber of Conpany
termnals. It seenms to be common ground that in all other |ocations the
Company has consistently paid the Dockperson's higher rate of pay to
persons so classified, on the basis that they hold and work a bulletined
position of forty hours per week.

Al t hough the Union's representative argues before ne that the grievors
were classified as Dockpersons pursuant to the bulletining of part-tine
positions in 1992, that is not borne out on the evidence. Wile it is true
that the Conpany issued a "Position Bulletin Award" notice on January 14,
1992 indicating that the start tinme of the awarded positions was 19: 30,
there is no substantial evidence to indicate that a part-time position was
i ntended. On the contrary, the actual bulletin, posted on January 6, 1992
clearly indicates that the positions in question are for a full-time tour
of duty, from 19:30 to 04:00, with a half-hour lunch break. The sane is
indicated in a re-bulletining of six Dockperson positions on May 10, 1994.
There is, in other words, nothing in the docunentation before the
Arbitrator to indicate that the Conpany deliberately intended to post
part-time Dockperson positions, contrary to its universal practice at al
other term nals in Canada.



It appears to be well settled that an enployer can correct a m stake in
the adm nistration of the collective agreenment wthout offending the
principles of estoppel, particularly where there has been no clear
undertaking to the opposite party, nor injurious reliance by the trade
union in relation to the erroneous practice. In that regard the comments
of Arbitrator H D. Brown in Boise Cascade Canada Ltd. and International
Associ ation of Machinists and Aerospace Wrkers, Lodge 771, an unreported
award dated January 20, 1987 are instructive. In that case the union
grieved the conpany's correction of the previous overpaynment of the
classifications of senior foreman and journeyman. At pp 36-38 the | earned
arbitrator commented as foll ows:

In the present case, the paynent of the amounts in excess of the
classification wage rates in the collective agreenents was not made by
the Conpany with an intent to affect the legal relationship of the
parties to the collective agreenents and in doing so, did not exhibit
any intent to subvert its contractual right to pay the negotiated
rates. In ny view of the history of this matter, it is clear that the
payment of these rates was due to either an inproper interpretation of
Appendi x A to the Menorandum of Agreenent in 1976 by the supervisor,
or by the inadvertence of the Payroll and Personnel Departnments or a
conbi nati on of these factors, but in either situation, the Conpany's
| egal rights under the collective agreenents negotiated since 1976,
were never adversely affected so as to conclude that the Union coul d
rely on the continuation of such an error in the application of wage
payments not part of and therefore no inconsistent with the terns of
the collective agreenents. There was no pre-existing legal right to
the Union or to these particul ar enpl oyees which the Enpl oyer intended
to alter by its conduct and what occurred was a bonus given to these
enpl oyees for a period of eight years by mstake. | find that it would
be inequitable in such circunstances to require the Conpany to nake
further paynments for wages in circunstances where the enpl oyees in
recei pt of such extra paynents over the years have no | egal basis to
claim

As the Doctrine of Estoppel is an equitable principle and even if the
col l ective agreenent would give an arbitrator the authority to make an
equi t abl e decision, the considerations for such an application nust be
made to both parties in the exercise of the discretion to accord
fairness in the admnistration of a collective agreement. On that
basis it would not be a reasonable conclusion in nmy opinion, that
fairness would dictate a continuation of a paynment to certain
enpl oyees in the bargaining unit who were treated differently by the
Conmpany through the ex gratia paynents than others covered by the sane
col l ective agreenments whose rights were specifically contained in
t hose agreenents, to continue such paynents once the m stake had been
found. At that tinme | find it was reasonable for the Conpany to
di scontinue further paynents to these enployees, as there is no | egal
basi s on which they could or the Union could enforce such paynent at



any time. Had the Conpany sought to recover anmobunts wongly paid then
the application of an equitable principle would surely be applied as a
def ence based on the Conpany's conduct through m stake. The other side
of that consideration however, is that the Union cannot require the
Conpany to continue to nake a paynent outside of the terns negoti ated
by the parties and set forth in their collective agreenment and
Menmor andum of Agreenment, but can only insist on the proper
interpretation and application of the terns of the «collective
agreenent .

In previous cases this Ofice has had occasion to find that errors in the
| ocal administration of a collective agreenment which is national in scope
do not necessarily give rise to principles of estoppel, and an enpl oyer
retains the discretion to correct such errors upon becom ng aware of them
(See, e.g., CROA 1729 and 2638.) Nor, in my opinion, can the Union rely
upon the decision of this Ofice in CROA 2522 in support of its position
in this matter. While that case concerned a grievance relating to the
| ayof f of Dockpersons at the Burnaby Termnal, it was dism ssed, noting
that nothing in the collective agreenment or in the facts disclosed
prevented the enpl oyees fromexercising their seniority into the position
of Warehouseperson, a classification which they nmaintained was not reduced
inits work opportunities. Significantly, in the second paragraph of that
award the decision notes, in part: "Dockpersons occupy full-tinme
bul | eti ned positions If anything, that award confirnms the position of the
Conmpany with respect to the nature of hours to be worked by an individua
hol di ng the Dockperson cl assification.

It is also clear that the Union has acknow edged as nuch in prior
litigation. As noted by counsel for the Conpany, the Union's own reply to
a conplaint before the Canada Labour Relations Board, following the
abol i shment of Dockperson positions at Concord, Ontario, involved a letter
of its own counsel, dated March 10, 1997 which acknow edges the right of
t he Conmpany to abolish positions, including the Dockperson positions which
were abolished in that case. If the equities are closely exam ned, as in
the Boise Cascade award, for a nunber of years the enployees at the
Bur naby term nal who have been paid at the rate of Dockperson, while not
enpl oyed full-tinme, have enjoyed a wi ndfall benefit not available to all
ot her enpl oyees working simlar hours at other termnals in Canada. To
allow the Union's grievance would effectively perpetuate an error, and in
the Arbitrator's view an inequity, which was never intended by the parties
in the negotiation of the terms of their collective agreenent.

For all of the foregoing reasons the grievance nust be di sm ssed.
May 14, 1999

M CHEL G PI CHER
ARBI TRATOR



