CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3055
Heard in Cal gary, Thursday, 13 May 1999
concer ni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)

Dl SPUTE:
Discipline of 20 denmerits assessed to Yard Foreman M P. Edward of
Coquitlam B.C., and his subsequent dism ssal for accunulation of
denerits.

JOI NT STATEMENT OF | SSUE:

On Septenber 28, 1997, while spotting a custoner track, the novenent
contacted the stop blocks at the end of the track and derail ed one car.
Yard Foreman M P. Edward was issued 20 denerits for

failing to properly supervise and execute work assigned to you,
for failing to conply with instructions contained in Bulletin NO 29
as evidenced by your allowing your train to handle nore cars than
aut hori zed when spotting Track GbK, Pacific Cost Termnals at Port
noody, and for failing to ensure that your train was stopped
sufficiently short of stop blocks; resulting in car ACFX 73392
contacting stop blocks and derailing; a violation of instructions
contained in bulletin VO 29, at Port Muody, B.C , Septenber 28, 1997

The Council appealed the discipline and dism ssal stating that Bulletin
VO- 29 was dated May 26, 1995 and was never re-issued. Therefore, the
Council asserts that the bulletin and instructions contained therein are
outdated and not in effect on Septenber 28, 1997, and are considered void
as outlined in CROR Rule 83(c). Furthernore, the Council alleges the facts
of the instant case do not support the assessment of discipline to M.
Edward as outlined.

The Council has requested that the discipline assessed be expunged and
that M. Edward wi thout |oss of seniority and with full conpensation for
wages and benefits.

The Conpany has declined the Council's request.

FOR THE COUNCI L: FOR THE COWVPANY:
(SGD.) L. 0. SCHILLACI (SGD.) R M SM TH
GENERAL CHAI RPERSON FOR: DI STRI CT GENERAL MANAGER, BC DI STRI CT
There appeared on behal f of the Conpany:
R M Smth - Labour Relations Oficer, Calgary
L. J. Guenther - Road Manager, Vancouver

And on behal f of the Council:



D. Ellickson - Counsel
L. 0. Schillaci - CGeneral Chairperson, Calgary
D. Firnson - Vi ce-General Chairperson, Saskatoon
M P. Edward - Gievor
AWARD OF THE ARBI TRATOR
On the basis of the material before ne | am satisfied that this is an

appropriate case for a substitution of penalty. Wiile | share the view of
t he Conpany that Conductor Edward could have been nore careful in the
execution of the nmovenent when spotting tank cars in Track G5K at the
Paci fic Coast Termnal at Port Moody, the evidence suggests certain
mtigating factors which should be taken into account. Firstly, it would
appear, as is apparently conceded by the Conpany, that the primary
responsibility for the derailnment of the tank car resides in the
| oconotive engi neer, who released the brakes, causing the slack in his
train to |l et go, which allowed the tank car to nove over the stop bl ocks
and beyond the capacity of the track. Additionally, it does not appear
di sputed that the Conpany failed to renew a bulletin which had previously
provi ded specific instructions with respect to the limt of cars which
could safely be noved into the track, which is on a downhill grade. Wile
the Conmpany maintains that the grievor should have been aware of the
situation by reason of the pre-existing operating bulletin VO 29, a
docunment dated May 26, 1995 which prescribed a maxi num of twenty-two
gl ycol loads to be handled while spotting, that directive was no |onger in
effect on the date of the incident for which M. Edward was disciplined.
While it is arguable that the grievor should, fromprior experience, have
brought a greater degree of judgenent to bear, the Arbitrator finds
substance in the argument of the Council to the effect that the Conpany
was itself remss in not renewing the precautionary bulletin to the
attention of enployees in the position of M. Edward.

In the result, the Arbitrator is satisfied that the circunstances do
justify a reduction of penalty. The grievor is to be reinstated into his
enpl oyment, wi thout conpensation for wages and benefits |ost, and w t hout
| oss of seniority. The twenty denerits assessed shall be stricken fromhis
record and the period of tinme fromhis discharge to reinstatenment shall be
recorded as a suspension for the incident in question. Gven his relative
short service and prior record, M. Edward nust appreciate that the
recurrence of any such incident in the future my give rise to the nost
serious of disciplinary consequences.

May 14, 1999 M CHEL G PI CHER
ARBI TRATOR



