CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3056
Heard in Montreal, Tuesday, 8 June 1999
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
Dl SPUTE:

Di spute concerning the permanent |ayoff of 65 bargaining unit positions.

BROTHERHOOD' S STATEMENT OF | SSUE

On March 30, 1999, the Conpany advi sed the Brotherhood of its intention to
permanently layoff 65 bargaining unit positions. The position taken by the
Conpany is that this reduction in mnpower does not constitute a
t echnol ogi cal, operational or organizational change for the purposes of
article 8 of the Job Security Agreenent and that, therefore, no article 8
notice will be issued and no enploynment security benefits wll be
forthcom ng. The Brotherhood di sagreed and a grievance was fil ed.

The Union contends that: 1.) The conpany's actions are in violation of
article 8. 1, article 7.2, article 7.14 and definition (in) of the Job
Security Agreenment. 2.) The Conpany's actions are in violation of sections
15.1, 16.3, 25, 31, 32.2 and Appendix "A" of Agreenent No. 4 1.

The Union requests that the proposed |ayoff of the workers be ordered
cancell ed and that it be declared that the situation falls squarely within
the scope of article 8.1 of the Job Security Agreenent. The Brotherhood
also requests an order returning all affected enployees (including
enpl oyees who resigned or retired as a result of this Conmpany action) to
their former positions and that the said enpl oyees be conpensated for al

| osses, including wages and expenses, incurred as a result of this matter.
It is further requested that damages be ordered paid to any affected
enpl oyee who has suffered an adverse inpact to famly or to quality of
life as a result of this matter

COVPANY' S STATEMENT OF | SSUE:

On March 30, 1999, the Conpany advised the Brotherhood via conference
call, of its intention to permanently |ayoff 65 bargaining unit positions.
The Conpany argues that such a reduction was done in accordance with
article 15.1 of Wage Agreenment 41 and that it does not constitute a
t echnol ogi cal, operational or organizational change for the purposes of
article 8 of the Job Security Agreenent. Therefore an article 8.1 notice
was not required and enpl oynent security benefits will not be forthcom ng.
A grievance was filed by the Brotherhood on this matter and subsequently
deni ed by the Conpany.

The Conpany contends that: 1.) The grievance was i nproperly submtted and
shoul d be denied on that basis alone. 2.) If the grievance is found to be
valid, the Conmpany would submt that these reductions were made in
accordance with the relevant provisions of the collective agreenent and
Job Security Agreenent.

The Conpany requests that the grievance be denied in its entirety.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. J. KRUK (SQQ) R M ANDREWS
SYSTEM FEDERATI ON GENERAL CHAI RVAN FOR:

VI CE- PRESI DENT, ENG NEERI NG SERVI CES

There appeared on behalf of the Conpany:
D. E. Freeborn - Labour Relations Oficer, Calgar
E. J. Macl saac - Labour Relations Oficer, Calgary
R. M Andrews - Manager, Labour Rel ations, Calgary



S. J. Sanosi nski - Director, Labour Relations, Calgary

M Waites - Vice-President & Controller, Calgary
J. C. Presley - Director, STL&H
And on behal f of the Brotherhood:
D. W Brown - Sr. Counsel, Otawa
P. Davi dson - Counsel, Otawa
K. Deptuck - Vice-President, Otawa
J. J. Kruk - System Federation General Chairman, Otawa
D. J. MCracken - Federation General Chairmn, Otawa
G. Beauregard - Ceneral Chairman, Atlantic Region

AWARD OF THE ARBI TRATOR

The facts giving rise to this grievance are not in dispute. On March 30,
1999 the Conpany gave the Brotherhood notice of its intention to abolish
sone sixty-five bargaining unit positions. It is comon ground that eight
of those positions were eventually treated as being the result of an
operational or organizational change, in relation to which the enpl oyees
concerned were treated pursuant to a notice under article 8.0 of the Job
Security Agreenent. The balance of the enployees, however, being
fifty-seven in nunber, received a four day notice of |ayoff, based on the
position of the Conpany that the abolishnment of their positions was not
the result of an operational or organizational change within the neaning
of the Job Security Agreenent.

Rat her, the enployer maintains that the fifty-seven enpl oyees were |aid
of f by reason of general budgetary constraints inplemented as a result of
a decline in traffic. The Brotherhood maintains that as the |ayoffs are
permanent, the Conpany's action is tantamount to operational or
organi zational change, and that the enpl oyees are entitled to notice under
article 8 of the Job Security Agreenment, with the greater protections
whi ch flow therefrom

Al t hough the Brotherhood's ex parte statement of issue cites a nunber of
articles from both the collective agreenent and the Job Security
Agreenent, it is comon ground that the central issue in dispute is
whet her the job reductions which are the subject of this grievance
resulted froma technol ogi cal, operational or organizational change. If
they did not, the enployees would properly have been laid off pursuant to
article 15.1 of the collective agreenment, and no other «collective
agreenent or Job Security Agreenent provisions would be viol ated.

The Job Security Agreenent contains, in part, the follow ng definitions
found at paragraphs (m of the definitions section:

(m "Technol ogi cal, Operational or Organizational changes" neans as
foll ows:

"Technol ogical": the introduction by the enployer into his work,
undertaking or business of equiprment or material of a different
nature or kind than that previously utilized by himin the operation
of the work, undertaking or business; or

"Operational or Organizational": a change in the manner, nethod,
procedure or organi zational structure by which the enployer carries
on the work, undertaking or business not directly related to the
i ntroduction of equipnment or material provided that any such change
I's not brought about by:

(i) a permanent decrease in the volume of traffic outside of the
control of the conpany; or

(ii1) a normal reassignnent of duties arising out of the nature of the
work in which the enpl oyee i s engaged; or

(iii)a normal seasonal staff adjustnent.



Not e: Any pernmanent shutdown or pernmanent partial shutdown of an
operation, facility or installation, shall be considered as a
Technol ogi cal , Operational or Organizational change. Any per manent
Conpany-initiated changes (excludi ng changes whi ch are brought about
by general econom c conditions) which result fromthe reduction or
elimnation of excess plant capacity shall also be considered as
Technol ogi cal, Operational or Organi zational changes.

The Brotherhood submts that the grievance nust succeed because the
Conmpany cannot establish that the only exception which can arguably apply,
in the Brotherhood' s subm ssion sub-paragraph (i), does apply. It submts
that the Conpany has not shown that there has been a "permanent decrease
in the volune of traffic outside of the control of the conpany”. Wth that
very central subm ssion the Arbitrator has some difficulty.

The material tabled before the Arbitrator by the Conpany confirms that the
Conmpany suffered a substantial decline in revenues, being in excess of
over $200, 000, 000.00, from 1997 to 1998. In addition, its figures
denonstrate a decline in traffic volunmes leading up to the decision to
i mpl ement the layoffs giving rise to this dispute. The quarter by quarter
traffic volunme figures, in billions of revenue tonne mles comencing with
the second quarter of 1997 is as foll ows:

TRAFFI C TRAFFI C % Reducti on
VOLUME VOLUME From Previ ous
(billion RTM (billion RTM YEAR Peri od
@ 1997 27.04 @ 1998 25. 97 -4. 0%
@ 1997 26.93 @ 1998 24.73 -8.2%
X 1997 27.00 4 1998 26. 17 -2. 7%
01 1998 25.29 01 1999 24.61 -2. 7%
TOTAL 106. 26 TOTAL 101. 48 -4.5%

The above figures reflect an overall reduction in traffic volunme of 4.5%
Not ably, grain shipnents are down 23.4% while coal, sul phur and fertilizer
shi pments are down 11.1% due in considerable part to an overabundance of
grain on world markets and a decline in the Asian econony. The data
presented in evidence by the Conpany does, to the Arbitrator's
satisfaction, establish that there was a decline in the volume of traffic
| eading up to the Conpany's decision to abolish the positions pursuant to
its notice to the Brotherhood in March of 1999. It may al so be noted. that
as between 1997 and 1998 there was a deterioration in the Conpany's
operating ratio, in addition to an overall decline in traffic and revenue.
On a year over year basis freight revenues declined by 4% fromthe first
gquarter of 1998 to the first quarter of 1999.

Based on the first quarter results of 1999 the Conpany made an overal
decision to reduce costs across the board. Specifically, it set out to
i mpl erent a $60, 000, 000. 00 budget reduction, including a $10, 000, 000. 00
reduction in travel expenses, as well as $25, 000, 000. 00 reductions from
adm ni stration and operations, respectively. The inplenentation of the
budget reductions resulted in a nunber of job abolishments system wi de,
including the elimnation of 129 permanent nmanagenent positions, 20
per manent and 500 tenporary positions fromthe bargaining unit of the CAW
39 permanent positions fromthe bargaining unit of the TCU and 3 per nanent
positions fromthe bargaining unit of the |IBEW

As explained by the Conpany, the decision to inplenment the budgetary
reductions required operations managers to elimnate, wherever they could,
positions which were deenmed | east necessary. In the case of the instant
bargai ning unit that involved the systemw de elimnation of positions in
the Conpany's Track Mai ntenance or Section forces, including some machine
operator positions, as well as positions in the Bridge and Building
Departnent. In the Arbitrator's view what the evidence discloses is a
difficult decision by the Conpany to inplenment a general belt tightening



across the system as a nmeans of responding to what it perceived as a
per manent reduction in traffic vol unes.

This Office has had anple opportunity to consider whether a general
budgetary reduction, resulting in the permanent abolishnment of positions,
constitutes operational or organizational change within the neaning of the
Job Security Agreenment. The earliest decision of which the Arbitrator is
aware is CROA 316, a case which involved the decision of the Conpany to
elimnate schedul ed staff positions at the Vancouver Wharf Freight Ofice.
In that case Arbitrator Weatherill rejected the Union's claim that the
budgetary reductions were operational or organizational changes. He
reasoned, in part, as follows:

In sone cases, the abolition of a position has been held to
constitute an "operational change" wthin the neaning of Article
VIIl, some of the cases being reviewed nost recently in Case No. 289.
in the instant case, the wunion argues that the changes here in
guestion were only a few of a |arge nunber of such changes nmade by
t he conpany across the system |In support of this, reference was made
to a directive issued by the conpany to various of its officials
requiring a ten per cent reduction in clerical payroll costs. As a
result of this, consideration was given to the work perforned in a
nunber of assignnents, and nmany changes such as those in issue here
wer e made.

The fact that such a review was made in response to a general
directive froma central authority does not require the concl usion
that the results of such review constituted operational or
organi zati onal changes. It was the conpany's response to the union's
original conplaint about the reduction in expenses that it was a
response to a decline in general business conditions. Operations in
any particular locality, however, m ght or m ght not reflect such a
decline, and in the particular case before nme the conpany did not
argue that the <changes were brought about by "fluctuation of
traffic". In response to the general directive to cut costs, |oca

supervi sion considered the work perfornmed in certain positions and
deci ded that sonme of it was not necessary to be perfornmed. The fact
that simlar reviews and deci sions were being nmade at other |ocations
does not necessarily require the conclusion that these were
operational or organizational changes. If the general directive had
set out general principles of organization or nethods of work, or if
t he changes which occurred reflected such principles, then it m ght
be said these were operational or organizational changes within the
meani ng of Article VIII. Here, however, the general directive, which
woul d have been quite proper whether or not business conditions were
in decline, was really to the effect that |ocal supervision should
tighten up its operations. In these circunstances, it is not possible
to characterize all of the changes which were made in response to
this directive as organizational changes or not but rather each nust
be considered on its own. Certainly, some of the changes made in
response to the directive may be organizational changes within the
meani ng of Article VIII.

As to the particular cases before ne, the material put forward by the
conpany shows that in each case either the work | oad was insufficient
the work itself not necessary to be perfornmed. Here, as in Case No.
284, there was sinply no longer a need for certain work to be done.

In the circunstances of these particular cases then, it is ny
concl usion that these have not been the "technol ogi cal, operational or
organi zational" changes contenplated by Article VIII of the job

security agreenent.

A simlar conclusion is reflected in CROA 2023, a grievance in which the
Canadi an Brot herhood of Railway, Transport and General Workers clained
that the rel ease of a supervisor back to bargaining unit service was an



operati onal and organi zational change. In that award the follow ng
comment s occur

In the Arbitrator's view the evidence in the instant case does not
establish that there has been an operational or organizational change
within the meaning of Article 8 1 of the ESIMP, as it has been
interpreted in previous awards of this Ofice. It is not disputed
that the abolition of M. Bowen's supervisory job was part of a
larger initiative by the Conpany to inplenent a ten per cent
adm ni strative manpower reduction for econom c reasons in 1986.

The instant case reveals that there was a general "belt tightening”
in the adm nistrative ranks of the Muntain Region, resulting in the
abolition of M. Bowen's supervisory position. There is no evidence
of any discontinuance of any particular service previously provided
by the Conpany, or of any part of its operations or organizational
structures. In the circunstances, for the reasons related in CROA 284
and 316 the Arbitrator is satisfied, assum ng w thout finding that
the ESIMP would apply, that the abolition of M. Bowen's position
woul d not have constituted an operational or organizational change
within the neaning of Article 8.1 of the ESI M.

The Arbitrator has carefully reviewed the argunents of the Brotherhood
with respect to the | anguage of the Job Security Agreenent follow ng the
award of Arbitrator Dalton Larson on April 11, 1988. 1 am satisfied that
there is nothing in the definition of the termtechnol ogical, operationa
and organi zati onal change which woul d derogate fromthe general
jurisprudence reflected above. On the material before ne, | amsatisfied
that the decision of the Conpany to inplenment w de-spread budgetary
reducti ons across its operations, affecting jobs in a nunber of bargaining
units as well as those of supervisory enployees, was taken as a response
to a decrease in traffic volunmes which was beyond the control of the
Conmpany. | would al so conclude, if it were necessary to do so, that the
elimnation of certain track maintenance positions across the system wth
the result that some of the work invol ved woul d necessarily be perforned
by ot her permanent track mai ntenance enpl oyees, would be justified as a
normal reassignment of duties within the neaning of sub-paragraph (ii)
flowing fromcircunstances not of the Conpany's own nmeking. The changes in
question would, in ny view, also qualify as Conpany initiated changes
"brought about by general econom c conditions”™ within the neaning of the
note to paragraph (in) of the definitions section.

For all of the foregoing reasons the grievance nust be di sm ssed.
June 14, 1999

M CHEL G PI CKER
A"l TRATOR



