CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3058
Heard in Montreal, Wednesday, 9 June 1999
concer ni ng
VI A RAI L CANADA | NC.
and
NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)
EX PARTE
DI SPUTE:

The denotion of M. Yves Bossé fromthe position of Senior Tel ephone Sal es
Agent .

UNI ON' S STATEMENT OF | SSUE:

On Novenber 21, 1997, M. Yves Bossé was denpted from his position of
Seni or Tel ephone Sal es Agent to the position of Tel ephone Sal es Agent. The
position is governed by article 2.2 of the collective agreenent. The
Union's position is as follows: 1. M. Bossé' s denotion arose as a result
of his wunion activities and is discrimnatory and contrary to the
provi sions of article 27.17 of collective agreement no. 1. 2. Article 2.2
of the collective agreenent gives the Corporation the right to select an
enpl oyee for the position of Senior Telephone Sal es Agent but does not
give the Corporation the right to de-select said enployee without a "fair
and inpartial investigation” pursuant to articles 24.1 and 24.2. M.
Boss6s demption nust be deened to be discipline without an investigation
and shoul d be considered void ab initio. 3. Notwithstanding itens 1 and 2
above the Union argues that there was no basis for the denotion and that
t he Corporation cannot hide behind a non-disciplinary denotion for the
pur poses of avoiding the natural justice provisions of the collective
agreenent. Furthernore, the "non-disciplinary” denotion was unfair,
unwar ranted and di scri m natory.

The Union requests that M. Bossé be reinstated to the position of Senior
Tel ephone Sal es Agent forthwith and that he be conpensated for all | ost
wages and benefits.

CORPORATI ON' S STATEMENT OF | SSUE:

On November 21, 1997 M. Yves Bossé was renoved from his position of
Seni or Tel ephone Sal es Agent. The position is governed by article 2.2 of
the collective agreenent.

The Uni on contends that although article 2.2 of collective agreenent no. 1
gives the Corporation the right to select an enployee for the position of
Seni or Tel ephone Sal es Agent, the Corporation cannot renove an enpl oyee
wi t hout an investigation, pursuant to articles 24.1 and 24. 2.

The Union also alleges a violation of article 27.17 of «collective



agreenment no. 1 and sections 94.1 and 94.3 of the Canada Labour Code on
the basis that M. Bossés denption arose as a result of his union
activities.

The Corporation maintains that article 2.2 gives the right of selection
for the Senior Tel ephone Sales Agent position, and the right to renove
them fromthe position. The Corporation further contends that M. Bossé's
renmoval fromthe 2.2 position was nondisciplinary in nature, and as such
t he Corporation was under no obligation to hold an investigation.

The Corporation maintains that M. Bossé was renoved from his position due
to his performance, not his union invol venent.

The Corporation maintains that the C.1.R B. has exclusive jurisdiction to
rule on alleged infractions of the Canada Labour Code.

FOR THE UNI ON: FOR THE CORPORATI ON:
(SC13.) D. OLSHEWSKI (SGD.) S. E. WOODS
NATI ONAL REPRESENTATI VE DI RECTOR, HUMAN RESOURCES & LABOUR RELATI ONS
There appeared on behal f of the Corporation:
E. J. Houli han - Sr. Manager, Labour Rel ations, Montrea
C. Poll ock - Sr. Oficer, Labour Relations, Montreal
L. Lapl ante - Sr. Oficer, Labour Rel ations, Montreal
J. Thérien - Manager, Tel ephone Sales O fice, Montreal
M DiCarlo - Director, Call Centres, Montrea
And on behal f of the Union:
D. O shewski - National Representative, W nnipeg
R. Massd - Bargai ni ng Representative, Mntrea
D. Gagnon - Local Chairperson, Mntrea
Y-L Bossd - Gievor

AVWARD OF THE ARBI TRATOR

The Union grieves the denmotion of M. Yves-Laurent Bossé fromhis position
of Senior Tel ephone Sal es Agent at Montreal. The position in question is
one which is filled at the discretion of the Conpany, w thout bulletin,
pursuant to the ternms of article 2.2 of the collective agreenment. That
article provides as foll ows:

2.2 The selection of a suitable enployee to fill an opening in the
followi ng classifications shall be made fromthe enpl oyees w t hout
the necessity of bulletining and the appoi nt ment shall not be subject
to appeal:

Secretary (those positions which fell within the scope of previous
col | ective agreenments)

Special Traffic Clerk, Vancouver
Special Traffic Clerk, Ednmonton
Seni or Counter Sal es Agent (except those at Belleville, Halifax and



Monct on, Sydney, Saint John, Canpbellton, Truro and
Charl ot t et own)
Seni or Tel ephone Sal es Agent

While filling any of the above positions, an enployee shall retain his
seniority in the group from which he was sel ect ed.

The parties are disagreed as to whether the denmotion of M. Bossé was
di sciplinary or non-disciplinary. It is common ground that if his denotion
was disciplinary, notwthstanding that it was from an article 2.2
position, the discipline and grievance procedures of article 24, including
the right to a fair and inmpartial hearing prior to the assessnment of
di sci pline, would apply. The Corporation mintains, however, that its
decision to dennte M. Bossé was not taken for disciplinary reasons
relating to cul pable conduct. Rather, it submts that it was based on his
denonstrated unsuitability for the position, as a result of a nunmber of
conplaints and incidents related in evidence.

As a senior tel ephone sales agent M. Boss6 was one of five enployees in
the Montreal Call Centre responsible for the direct assignnent of work and
supervi sion of a substantial nunber of telephone sales agents. Both the
seni or tel ephone sal es agent position and the sales agent positions are
within the bargaining unit. Additionally, at all tines material to this
grievance M. Bossé held the office of Union Steward. While there is sone
conflict in the evidence, it does not appear disputed that sone di scussion
arose in Septenmber of 1997 between M. Mario DiCarlo, the then newy
appointed director of the Corporation's Call Centres, and his union
counterpart, M. Robert Massé, a full tine representative responsible for
the adm nistration of the collective agreenent at Mntreal. M. Mass6's
evidence confirns that he had been approached by enployees hol ding the
position of telephone sal es agent who questi oned how M. Boss, 6 coul d be
both their i1mrediate union representative and their supervisor,
responsi ble for overseeing the proper performance of their work. M.
DiCarlo's evidence is to the effect that when he first took office he was
told by a nunber of tel ephone sales agents that they were unhappy with M.
Bossé's manner of conmmunicating with them Wile both M. DiCarlo and M.
Massé believe that the other first raised the issue, it is clear that the
matter of M. Boss6's dual functions was discussed between them in
Sept enber of 1997.

The evidence also reflects that M. DiCarlo and M. Boss6 had a di scussion
during the sane nonth. According to M. DiCarlo's evidence, which the
Arbitrator accepts as accurate, he shared with M. Bossé concerns
expressed to him by tel ephone sales agents to the effect that the grievor
was short-tenpered in dealing with them and sonetines provided themwth
i naccurate information. It appears that the two met again on at |east two
further occasions in |late Septenber and COctober, during which tinme at
| east one allegation of harassment of an enployee by M. Bossé was
di scussed. As is evident from the evidence of M. DiCarlo, the director
began to be concerned about the grievor's fitness to continue in the



position of senior telephone sales agent by the time of their third
meeting, in October.

It appears that M. DiCarlo's concern becane sonewhat aggravated by an
incident during a neeting he held with all five senior telephone sales
agents. The purpose of the neeting was to discuss the possibility of
introducing an incentive system to inmprove productivity in the call
centre. According to M. DiCarlo's testinony he had previously raised this
issue with union representative Massé who was non-conmttal, indicating
that the matter would have to be further discussed. When M. DiCarlo
rai sed the issue with the senior tel ephone sales agents M. Bossé reacted
very strongly. According to M. DiCarlo's account, which the Arbitrator
accepts, upon his raising the issue M. Bossé i mmedi ately becane furious,
asserting that the matter nust first be discussed with the Union. M.
DiCarlo relates that the grievor then rose and left the roomin anger,
without giving him the opportunity to explain that he had previously
raised the subject with M. Mss6 and wanted to explore it in a
prelimnary way with the senior telephone sales agents. Finally, as a
result of what he perceived as a substantial degree of tension between M.
Bossé and both the senior tel ephone sal es agents, follow ng the abortive
meeting, and the tel ephone sales agents, he decided to renove M. Boss6
fromthe position of senior tel ephone sal es agent.

Upon a careful review of the evidence | amsatisfied that the actions of
t he Corporation were taken for non-disciplinary reasons. On the materi al
before nme there is no substantial evidence of any m sconduct or w ongdoi ng
on the part of M. Boss6 which could arguably have attracted discipline in
the formof denerits, a suspension or any other penalty. What energes is a
pattern of problems with communication between the grievor and his peers.
VWaile it is true that sone of the difficulties of communication related to
sone degree to the dual role played by the grievor as both a supervisor

within the bargaining unit and a Union steward, | am satisfied on the
mat eri al before me that there was no anti-union sentinent in the decision
taken to denote M. Bossé. In that regard the Arbitrator accepts the

evidence of M. DiCarlo which is essentially that he had no problemw th
the grievor holding both offices, but rather with his strident and
confrontational way of comrunicating, an attitude which he construed as
i nconsistent with the proper discharge of the duties of a senior tel ephone
sal es agent.

Accepting, as | do, that the denption of the grievor was non-disciplinary,
the i ssue then becones the standard to be followed by the corporation in
i mpl enenting that decision. In that regard the Union's representative
cites to the Arbitrator the follow ng passage fromthe award of Arbitrator
Beattie in Keyano Col |l ege and Keyano Col | ege Faculty Association (1993) 34
L.A.C. (4th) 182 at p. 194 where the follow ng appears:

We adopt the criteria set out by the board chaired by arbitrator Hope
in the Edith Cavell award (above at p. 233) as being equally
applicable to a demotion (whether based on ~culpability or



non-cul pability) as to a disnm ssal (based on non-cul pability):

It is not open to an enployer alleging a want of job perfornmance
to merely castigate the performance of the enployee. It is
necessary that specifics be provided. An enpl oyer who seeks to
dismss an enployee for a non-cul pable deficiency in job
performance nust neet certain criteria:

(a) The enployer nust define the | evel of job perfornmance
required.

(b) The enployer nust establish that the standard expected
was comuni cated to the enpl oyee.

(c) The enpl oyer must show it gave reasonabl e supervision and
instruction to the enployee and afforded the enployee a
reasonabl e opportunity to neet the standard.

(d) The enpl oyer must establish an inability on the part of the
enpl oyee to neet the requisite standard to an extent that
renders her incapable of performng the job and that reasonable
efforts were nmade to find alternate enploynent wthin the
conpetence of the enployee.

(e) The enployer nust disclose that reasonable warnings were
given to the enployee that a failure to neet the standard coul d
result in dismssal

Even accepting that the above criteria are those which should be applied,
the Arbitrator has sone difficulty with the suggestion of the Union that
the Corporation's actions stepped outside of the standards so descri bed.
While M. Bossé's initial evidence was to the effect that no shortcom ngs
had ever been brought to his attention, he was somewhat contradictory on
that issue in cross-exam nation. | amsatisfied that, contrary to M.
Bossé's evidence, there were several neetings between hinmself and M.

Di Carl o over a nunber of weeks. During the course of those nmeetings M.
DiCarlo made it clear to the grievor that he nmust inmprove his

communi cations with other enployees. | amsatisfied that in the course of
t hose encounters the standards expected and generally instruction as to
how to neet those standards of conmunicati on were adequately communi cat ed
to M. Bossé It would al so appear that the grievor's performance,

i ncludi ng actions such as those that gave rise to a charge of harassnment
agai nst him and his abrupt wal king out of the senior tel ephone sales
agents' neeting gave confirmation that his communication skills and short
tenper were unsuited to the requirenments of his duties and
responsibilities as a first line supervisor. In the result, | amsatisfied
that the Corporation, which in ny view does bear the burden of proof, has
di scharged that onus in the case at hand, and has denonstrated objective
reasons, taken in good faith, for its actions in the denotion of M.
Bossé.



Nor can | draw any contrary conclusion based on the fact that the
Corporation discussed the placenent of M. Bossé followi ng his denotion
with M. Mass6 in the context of the application of article 12.19 of the
coll ective agreenent. That provision stipulates that an enpl oyee renoved
fromhis or her position as a disciplinary neasure cannot assert a right
to displace into the position of another regularly assigned enployee.
During the course of their discussion, M. DiCarlo specifically asked
Uni on representative Mass6 to waive the application of that provision,
there being no other apparent collective agreenent article to deal with
the return of M. Bossd to another position. M. Mass6 refused to do so.
There is, at a mnimum a serious degree of contradiction between M.
Mass6 who appeared unwilling to allow M. Bossé to bunp into the position
of a junior enployee and the Union's representative at the hearing, who
asserted that it is common past practice for enployees |eaving one
bargai ning unit position to be able to assert their seniority to bunp into
anot her. Whatever my be the correct position, | cannot find in the
Corporation's actions with respect to this aspect of the evidence any
i ndication that the grievor was in fact disciplined. Finally, for reasons
articulated in CROA 2157, a dispute involving the sane parties under the
predecessor union (Canadi an Brot herhood of Railway, Transport and Genera
Workers), the issue of the grievor being "unjustly dealt with" is not
arbitrable (see also CROA 2939).

For all of the foregoing reasons the grievance nust be di sm ssed.
June 14, 1999

M CHEL G PI CHER
ARBI TRATOR



