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and
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EX PARTE
DI SPUTE:

The entitlenment of enployee M Rousseau to be placed on the furlough
board, rather than being placed on laid off status by the Conpany.

EX PARTE STATEMENT OF | SSUE

Ms. Rousseau is a protected freight enployee. At the tinme of
i npl ementation of the Conductor-Only Agreenent, M. Rousseau was a
nedically restricted enpl oyee, and was perform ng work as a switch tender.

On Septenber 27, 28 and 29 and Cctober 28 and 29, 1991, and on subsequent
dates, Ms. Rousseau was unable to hold work as a switch tender, and was
pl aced on laid off status by the Conpany.

It is the Union's position that the grievor is a protected enployee and
t hat she ought to have been placed on the furlough board rather than being
placed on laid off status. The Union is contending that the Conpany's
actions are contrary to the collective agreenment and the Canada Human
Ri ghts Act. The Union is requesting the paynment of full conpensation to
Ms. Rousseau.

The Conpany di sputes the Union's position on this matter and has therefore
declined to make paynments to Ms. Rousseau.

The Conpany di sputes the Union's position on this matter and has therefore
declined to make paynments to Ms. Rousseau.

FOR THE COUNCI L:

(SGD.) R J. LONG

GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:

D. C. McDonnel | - Sr. Counsel, Montreal

D. Laurendeau - Labour Rel ations Associate, Montreal
J. D. Pasteris - Manager, Labour Rel ations, Montreal
And on behal f of the Council:

P. Sadi k - Council, Toronto

R J. Long - General Chairman, Brantford

J. Or - Secretary, GCA, London

R. Doi ron - Local Chairman, Montrea



R. M chaud - Provincial Legislative Chairnman, Montreal

AWARD OF THE ARBI TRATOR

The facts in relation to this grievance are not in dispute. By reason of
her seniority, the grievor, Ms. Mchelle Rousseau, is a protected enpl oyee
under the terns of the Conductor-Only Agreenent. If she is unable to hold
work she is generally entitled to placement on a furlough board, a
position which guarantees the continuation of her wages and benefits at an
agreed rate. Enployees who are on the furlough board are required to
protect any work for which they are qualified which may becone avail abl e.

It is common ground that the grievor is qualified as a conductor,
br akeperson, yard foreman and yard helper. On February 21, 1987 she
sustai ned a back injury which caused a permanent disability. As a result
of her <condition, she has continuously worked in the position of
switchtender, a largely sedentary job. In Septenmber and COctober of 1991
Ms. Rousseau was displaced from her switchtender position by a senior
di sabl ed enpl oyee, for a total of sone five days. She then clainmed the
right to be placed on the furlough board. The Conpany denied her a
furl ough board position, as a result of which she was placed on layoff. It
does not appear disputed that soon thereafter she resumed her sw tchtender
position, which she has occupied to the present tine.

The issue is whether the Conpany violated the collective agreenent or, as
the Council alleges, the Canadian Human Ri ghts Act, R S.C. 1985 c. H 6, by
denying the grievor access to the furlough board for the days in question.

Furl ough boards are generally governed by the terns of article 91 of the
col | ective agreenment which provides, in part, as follows:

91.1 Furl ough Boards will be established and nmai ntai ned at each hone
station to manage protected freight enployees who are surplus
but who, pursuant to articles 55.1 and 55.6 hereof are not
subject to being laid off or cut off.

91.3 (c) The tenporary absence of an enployee from his or her
position on the furlough board such as an annual schedul ed
vacation or as a result of being disabled or on authorized | eave
of absence will not create a tenporary vacancy.

91.5 1t will be incunmbent upon each enpl oyee on the furl ough board
to:

(a) report to the proper Conpany officer when he or she is disabled
and unable to respond if required in accordance with cl auses
91.8 to 9 1. 11 inclusive

(b) to maintain his or her rules and nedical qualifications; and



(c) to keep the proper officer of the Conpany advised of their
address, in witing, so that he or she may be readily contact ed.

The Council alleges, firstly, that the Conpany has violated article 9.1 of
the collective agreenent and denied the grievor her fundanent al
protections under article 55 of the collective agreenent, whereby she is
not subject to being laid off. In the Council's subm ssion while the
grievor has a permanent nedical restriction, she is not "disabled" within
the nmeaning of article 9 1.5. The Council maintains that the only

provi sions for the exclusion of an enployee fromthe furl ough board are
found in article 91.4 which provides as follows:

91.4 Positions on the furl ough board may be occupied only by
protected frei ght enpl oyees except that:

(a) a protected freight enployee who is eligible for early
retirenment
and the Conpany's pension rules may not occupy a position on
t he furl ough board,;

(b) a protected freight enpl oyee may not occupy a position on the
furl ough board when it would result in a non-protected enpl oyee
hol ding a position in any class of service under this agreenent.

As a second basis of argunment, the Council submts that the Conpany's
actions violate the Canadi an Human Ri ght Act. It cites sections 7 and 15
of the Act which read as foll ows:

7. It is a discrimnatory practice, directly or indirectly,

(a) to refuse to enploy or continue to enploy any individual,
or

(b) in the course of enploynent, to differentiate adversely in
relation to an enployee, on a prohibited ground of
di scrim nation.

15. It is not a discrimnatory practice if (a) any refusal,
excl usi on, expul sion, suspension, limtation, specification or
preference in relation to any enploynent is established by an
enpl oyer to be based on a bona fide occupational requirenent.

The Council submts that on the facts disclosed the grievor has been
effectively denied work or access to wages by reason of her physical
disability. That, it submts, is discrimnation on a prohibited basis. In
the Council's view the refusal to place Ms. Rousseau on the furlough board
is tantamount to a refusal to continue to enploy her, to the extent that
she is conpelled to suffer a layoff. The Council asserts that there has
been a failure to acconmopdate the grievor's nedical restriction in denying
her a position on the furlough board with its rel ated wages and benefits.



The Council maintains that the obligation to protect work while on the
furl ough board nust be adjusted for the grievor, by way of accommodati on,
so that she nust be available to performthe work of the only position for
whi ch she is physically qualified, that of a switchtender. The fact that
she has qualifications as a conductor, brakeperson, yard foreman or yard
hel per, positions which she is physically disabled from perform ng, should
not be held against her, in the Council's subm ssion.

At first blush it would seemthat the adm nistration of the furlough board
operates in a manner that is discrimnatory or adverse to the grievor by
reason of her disability, or physical restrictions. However, after close
exam nation of the applicable law, the Arbitrator has sonme difficulty with
the position advanced by the Council, both as regards the collective
agreenent and the Canadi an Human Ri ghts Act. In approaching the issues in
di spute, it is essential to bear in mnd the fundamental nature of the
furl ough board provisions of the collective agreenment. Furlough board
standing is a formof continued enploynent, in lieu of layoff, for which
wages and benefits are paid. While the enployee on the furl ough board may
have no i nmmedi ate assi gnnment which he or she fills, it is the enployee's
obligation to remain available and to respond to calls for any work for
whi ch the individual is qualified. So understood the furlough board is a
wage protection provision nade avail able to protected enpl oyees of a given
seniority, in exchange for nmeeting certain obligations on their part,
whi ch generally includes perform ng any work for which they are qualified,
as needed.

It is evident fromthe | anguage of article 91.5 that the parties intended
that an individual nust keep the Conpany advised of any disability or
illness which would prevent the enployee from responding to a call for
work if required. Simlarly, enployees are required to maintain rules and
medi cal qualifications. Article 91.3(c) reflects the understandi ng of the
parties that an enployee is to be renoved fromthe furl ough board if he or
she is subject to a |eave of absence. The exanples cited in article
91.3(c) are a scheduled vacation, |eave by reason of a physical
disability, or an authorized |eave of absence. What the article
contenpl ates is that enpl oyees who are on a |eave, for whatever reason,
and are therefore not available to performany and all work for which they
are qualified, cannot hold a position on the furlough board for the period
of their | eave.

On the basis of the | anguage of the collective agreenent, therefore, the
Arbitrator cannot find any violation of its provisions in the actions of
t he Conpany in respect of M. Rousseau. Article 91.3 contenpl ates that
enpl oyees who are on any form of |eave, and therefore cannot fulfill all
of the obligations to protect work for which they are qualified, are to be
vi ewed as absent fromthe furlough board. From a purposive point of view
t hat understandi ng does not appear surprising. To the extent that the
furl ough board represents a neans of providing wages to enployees in
exchange for being fully available for work for which they are qualified,
persons who are on schedul ed vacation, authorized | eave of absence or a



disability | eave of absence cannot logically be viewed as entitled to the
paynment of wages for full availability. Wiile they may be entitled to
ot her benefits, such as short or long termdisability paynents or paynments
in relation to certain forms of |eave such as maternity or schedul ed
vacation, they cannot properly claimthe paynents of wages in exchange for
full availability.

The requirenments for furlough board standing are not unlike those which
have applied elsewhere in the industry to enployees who have the wage
protection of "enploynment security", a benefit found generally anong the
nonoperating trades. For exanple, in CROA 2397 it was found that an
enpl oyee with nedical restrictions was properly laid off, and could not
claiman entitlement to enpl oynent security paynents because her physica
di sability prevented her from being available to protect work for which
she was qualified, an obligation inherent in the bargain underlying the
enpl oyment security protection. It has also been determ ned by this Ofice
t hat an enpl oyee who cannot hold work by reason of a physical disability
cannot claim |ayoff benefits (see, e.g., CROA 2533 and 2891). Upon a
review of the jurisprudence and the | anguage of the collective agreenent,
| cannot find any violation of the collective agreenent in the denial of a
furl ough board position to the grievor.

Has there been a violation of the Canadian Human Rights Act in the
treatnment of Ms. Rousseau? Does the denial to her of wages and benefits in
the formof furlough board protection constitute discrimnation which is
unl awful and prohibited by the Act? This O fice, and Canadian arbitrators
generally, have had nmuch occasion to consider the application of human
rights statutes in the workplace. It is generally accepted that where an
enpl oyee or trade union establishes a prim facie case of discrimnation
on the basis of the prohibited ground of disability, the onus then shifts
to the enployer to establish that the requisite physical fitness is a bona
fide occupational requirenent (BFOR) (CROA 1585). It is also clear that
where general standards of fitness have an adverse inpact on persons with
a physical disability, causing adverse inpact discrimnation or indirect
di scrim nation, there is an obligation upon the enployer to acconmodate
the disability of the enployee to the point of undue hardship (CROA 2768
2998 and 3002). Since 1998 section 15(2) of the Act has nerged the duty of
accommodation into the BFOR analysis (S.C 1998, c¢. 9). The cases have
generally proceeded on the basis that it is inproper for an enpl oyee to be
di scri m nated agai nst, where such discrimnation threatens the
i ndividual's very status as an enpl oyee or access to worKk.

A di stinction has been drawn, however, by both arbitrators and the courts
when the alleged discrimnation against the disabled does not concern an
i ndividual's status as an enpl oyee but an entitlenment to wages, benefits
or other normally earned paynents. In applying human rights statutes
adj udi cators have devel oped a distinction between access to enpl oynent and
the claimof a disabled enployee that discrimnation has deprived him or
her of wages and benefits.



That distinction was touched upon by this O fice in CROA 2935, which
i nvol ved the sanme parties as the instant case. The Council there grieved
that enployees absent from work on long term disability |eaves were
di scri mi nated against contrary to the Canadi an Human Ri ghts Act by being
deni ed participation in early retirenent opportunities nmade avail able to
active enployees under agreenents negotiated follow ng job abolishnments
which were part of a material change inplenented by the enployer. In that
award the arbitrator enphasized that the fundanental bargain in relation
to the creation of early retirenment opportunities was to mnimze the
adverse inpact on enployees by encouraging the wthdrawal from the
wor kpl ace of active senior enployees, thereby freeing up work
opportunities for remaining junior enployees who m ght otherw se face a
| ayoff. The wunderlying rationale of the agreenment to provide early
retirement opportunities was obviously not served if those opportunities
were taken up by inactive enployees on long term disability |eaves of
absence. Effectively recognizing that the early retirement opportunities
were tantamount to a buying out of enployees who were actively enpl oyed,
the arbitrator concluded that it was not wunlawful discrimnation if
enpl oyees who were inactive by reason of disability could not participate
in the terms of the special agreement. In that award the foll ow ng
coment s appear:

Nor can the Arbitrator find any substance in the suggestion that the
adm ni stration of these provisions is in sone way contrary to the
provisions of the Canadian Human Rights Act. It is generally
recogni zed that the Canadi an Human Ri ghts Act, and simlar provincial
statutes, are intended to protect the status of enployees who my
suffer physical disabilities or illness, against discrimnatory
treatment. On that basis, enployer actions which may underm ne the
seniority or eventual job security rights of disabled enployees have
been found to be discrimnatory, and contrary to the Canadi an Human
Rights Act. In contrast, boards of arbitration have been careful to
di sti ngui sh the issues of earned wages and benefits, recognizing that
t he denial of normal wages and benefits for time worked, to enpl oyees
who are not at work, is not of itself discrinmnatory, or contrary to
the Act. In the circumstance at hand, the Arbitrator cannot see how
enpl oyees who are on long term disability |eaves of absence can
conplain, on the basis of discrimnation, that they have been denied
early retirenment incentives any nore than they could legitimtely
claimthe discrimnatory denial of overtine opportunities. (See Re
Versa Services Ltd. and MIk & Bread Drivers, Dairy Enployees,
Caterers & Allied Enpl oyees Union (1994), 39 L.A.C (4th) 196 (R M
Brown) .)

Generally arbitrators have not found discrimnation where the facts

di scl ose that an individual's physical disability disqualifies that person
fromfulfilling obligations which are a condition precedent to the paynent
of wages, benefits or other earned advantages. One view of the notions
underlying that distinction was el aborated in a recent article authored by
Arbitrator R M Brown: "Human Rights in Enploynment: O Participation and



Conmpensation” (1998) 4 Canadi an Labour & Enpl oynment Law Journal 283. The
aut hor expands upon the rationale of the Versa Services decision, noting
that it was upheld by the Ontario Divisional Court, in the follow ng
passage at p. 300

Acknowl edging there was indirect discrimnation as defined in
O Mall ey, the award in Versa Services held the | aw of adverse effect

discrimnation is different for conpensation than for participation.

While indirect discrimnation which limts access to work 1is
unl awful , unl ess accommodati on would involve undue hardship, such
discrimnation relating to renmuneration is not unlawful, even if

accommodati ng those aggri eved would not be onerous. This ruling was
uphel d by a unani nous bench of the Ontario Divisional Court.

At p. 301 the follow ng observati ons appear:

Arbitrators have generally followed the tack taken in Canadian
Airlines and Versa Services. There is only one reported award to the
contrary. Sonme of the mainstream decisions neither nentioned the
di stinction between access and rermuneration nor acknow edged the
exi stence of a disparate inpact. Nonethel ess, w thout regard to undue
har dshi p, these awards uphel d conpensation practices which adversely
af fected enpl oyees absent due to disability or on pregnancy and
parental |eave. The npbst recent decision on point, Soldiers Mnorial
Hospital, addressed the issues squarely. The Arbitrator dism ssed a
grievance, filed on behalf of enployees on disability |eave, claimng
remuneration which was not available to those away from work for
ot her reasons. The award noted that giving handi capped people such
preferential treatment m ght di scourage managenent from offering them
a job in the first place. Refusing to enploy someone because of a
disability is illegal, but policing hiring decisions is notoriously
difficult.

Finally, at p. 303 Arbitrator Brown summarizes the distinction between
i ssues of access to the workplace and the entitlenment to wages and
benefits:

The prevailing approach of arbitrators is not to treat conpensation
in the sane way as participation insofar as indirect discrimnation
is concerned. In particular, the vast majority of arbitrators have
rejected human rights conplaints about rermuneration schenes of
general application with a differential inpact on handi capped peopl e
or wonmen, w thout considering whether those adversely affected could
be accommopdat ed wi t hout undue hardshi p.

In a nore recent decision, involving the judicial review of the award of
the majority of a board of arbitration chaired by Arbitrator Mtchnik in
Sol di ers Menorial Hospital, the Ontario Court of Appeal took issue with
the analysis and approach of Arbitrator Brown in Versa Services. In
Sol di ers Menorial Hospital, reported as Ontario Nurses' Association v.



Oiflia Soldiers Menorial Hospital (1999) 42 O R (3d) 692 (Ont. C A),
the Mtchnik board and the reviewing courts dealt with a collective
agreenent provision whereby nurses on unpaid | eaves of absence resulting
froma disability were denied the accumul ation of seniority and service
credits after a certain tinme. They were also eventually required to pay
the premuns for their enployee benefit plans. The majority of the board
of arbitration found that the denial of prem uns and service credits did
not constitute discrimnation contrary to the Ontario Hunman Ri ghts Code,
R S. 0. 1990, c. H 19. The board concl uded, however that the denial of
accrued seniority did constitute discrimnation in violation of the Code.

Both parties in Soldiers Menorial Hospital noved for judicial review of
the decision of the board of arbitration. The union sought to quash the
board's decision with respect to the denial of premuns and service
credits while the enployer challenged the conclusion that the denial of
seniority accrual was contrary to the Code. The enpl oyer prevailed before
t he Divisional Court, which ruled that none of the collective agreenent
provi sions violated the Code. That conclusion was appeal ed by the union to
the Ontario Court of Appeal which ultimtely allowed the appeal, in part,
effectively restoring the result of the arbitration award. The Court
concluded that the denial of prem uns and service credits, both of which
relate to the conpensation of enployees for work performed, was not
discrimnatory in a manner contrary to the Code, as the denial of
conpensati on advant ages applied not only agai nst the di sabl ed, but agai nst
all enpl oyees who were not available to performwork. In that circunstance
there was no discrimnation found agai nst the disabled, who were treated
no differently than other enployees on different fornms of |eaves of
absence. The Court of Appeal found, however, that the truncating of
seniority rights, rights which are fundanental to an enpl oyee's access to
wor k opportunities in matters such as promotion, lay off and recall, did
constitute discrimnation contrary to the Code.

It appears that the Court of Appeal took issue with the reasoning of
Arbitrator Brown in the Versa Services case on the arguably narrow basis
that he msinterpreted section | | of the Ontario Human Ri ghts Code by
concluding that it allows for drawing distinctions between issues of
conpensation and participation. For the Court, Rosenberg J.A. asserted
what he views as an exanple of adverse effect discrimnation being
prohibited in matters of conpensation, referring to the decision of the
Suprenme Court of Canada in Chanbly, Comm ssion scolaire r6gionale v.
Bergevin [1994] 2 S.C.R 525, 115 D.L.R (4th) 609. The |earned judge's
reasoni ng appears to be that if the Jewi sh teachers who were the subject
of the Chanbly case could not be denied a paid religious holiday by reason
of their religion, simlar protections involving conpensation should be
avai |l able to other groups protected by human rights |egislation, including
t he di sabl ed.

It is arguable, | think, that nuch of the above debate is nore academ c
than real. The notions of equality of treatnment which arise in relation to
enpl oyees denied a religious holiday for which they are paid not to work



are substantially different from those involving the wage clainms of
persons who are disabled from perform ng work. Moreover, for the purposes
of this grievance, there would appear to be no practical difference in the
conclusion that would flow fromthe approach taken by Arbitrator Brown in
Versa Services and that taken by Rosenberg J.A in Soldiers Menorial
Hospital, even discounting the fact that this grievance does not involve
the interpretation of the Ontari o Human Ri ghts Code. The anal ysis of the
Ontario Court of Appeal with respect to conparator groups |leads to the
common sense conclusion that if the general rule is that enpl oyees who are
not at work cannot clai mwages or benefits, enployees on disability |eaves
of absence cannot claimdiscrimnatory treatnment for the denial of wages
or benefits. In that regard the reasoning of the Ontario Court of Appeal
at pp. 703-04 is instructive:

Di sabl ed nurses do not receive this conpensati on because they are not
providing services to their enployer. It is not prohibited
di scrimnation to distinguish for purposes of conpensation between
enpl oyees who are providing services to the enployer and those who
are not. It would be prohibited discrimnation for the enployer to
provide different conpensation to different groups of enployees
providing services, if the distinction were based on a prohibited
ground. That was the problemin Brooks. Under the disability plan in
t hat case, enployees who were unable to work due to sickness or
accident were provided with benefits or, in the words of Dickson

CA. C., conpensation. However, pregnant enployees who were unable to
work in the 17-week period surrounding the birth were excluded from
the plan even when the reason for their inability to work was
unrel ated to the pregnancy. |Instead, these enpl oyees were required to
draw upon the | ess generous pregnancy benefits under the Unenpl oynent
| nsurance Act, 197 1, S.C. 1970-71-72, c. 48. The court found that
this distinction, drawn on the basis of pregnancy, was sex
discrimnation. A critical elenment in finding discrimnation was
establishing the appropriate conparator group. The enployer argued
that since pregnancy is not a sickness or accident it need not treat
pregnant enpl oyees the sane as enpl oyees who are unable to work due
to sickness or accident. Dickson C. J.C. rejected this approach.
Rat her, he | ooked at the underlying rationale of the disability plan,
whi ch he described at p. 1237 SSC.R . p. 334 D.L.R as "the | audable
desire to conpensate persons who are unable to work for wvalid
health-rel ated reasons”. Having decided to provide such a plan, the
enpl oyer was not entitled to distinguish between persons who are
unable to work for valid health-related reasons of the basis of sex.

Stressing the fact that the underlying bargain in the collective agreenent
is that the enployer is to pay for benefit prem uns in exchange for active
work on the part of enployees, the Court commented further as foll ows at
p. 705:

In the case presently before the court, the purpose of the enployer
contributions to benefit plans is to provide an additional form of



conpensation in exchange for work. Having chosen to provide this form
of conpensation, the enployer could not discrimnate on a prohibited
basis. However, the enployer could distinguish based on the reasons
for providing the conpensation: work. On its face, discrimnm nation
woul d exist if the enployer provided different |evels of conpensation
for work because of handicap. Likewise, it would constitute
discrimnation if the enployer provided different |evels of
conpensati on for not working because of handicap. But, in this context
it makes no sense to conpare working enployees with those not worKking

As Sopinka J. said, conparing the benefits allocated to enployees
pursuant to different purposes is not helpful in determ ning
di scri m nati on.

While it is arguable that the foregoing passages, and the decision of the
Ontario Court of Appeal in Soldiers Menorial Hospital, are not binding for
the purposes of this award, which relates to the application of the
Canadi an Human Rights Act, in fact there is little to distinguish the
substance of that legislation from the provisions of various provincial
human rights codes. Mreover, tribunals and courts should not be astute to
find distinctions between pieces of federal and provincial human rights
| egi slation, given the over-arching requirenments of the Canadi an Charter
of Rights and Freedons, and the general principles energing from the
jurisprudence of the Supreme Court of Canada. At a mninum the Sol diers
Menori al Hospital case nust be viewed as persuasive authority. | think
that it is particularly persuasive for recognizing the inportance, as
stressed by Rosenberg J.A., of focusing on the purpose of enployee wages
or benefits in considering whether there has been discrim nation.

Taki ng that approach, what conclusion is to be drawn in the instant case?
If the furlough board system is characterized as a form of incone
i nsurance, there is a strong case to find unlawful discrimnation. If to
hold a furl ough board position is to be paid for not working, it would
appear arguably discrimnatory to deny its protections to the disabled
while making themfully available to those who are abl e-bodi ed. However,
t hat approach m sconstrues the fundamental purpose of the furl ough board
and the bargain which underlies it.

Empl oyees who hold a position on the furlough board are not paid not to
wor k. Rather, they are paid to be within a tel ephone call of any work for
which they may be needed and for which they are qualified. Like a
prof essi onal athlete on the bench, they are paid to be fully available if
needed and cal |l ed upon. Not surprisingly, enployees who are on | eaves of
absence, for whatever reason, and who are not available to perform work
for which they are qualified, are not entitled to hold a position of the
furl ough board and to receive the wages and benefits which attach to its
obligations. In that circunstance a person in the position of Ms. Rousseau
is not denied a furlough board position because she is disabled, but
rat her because she is on an effective | eave of absence which renders her
unavail able to performall of the work for which she is qualified.



It is true, as counsel for the Council submts, that the furlough board
rul es can inpact certain individuals, such as the grievor, nore negatively
than others. He cites the exanple of an enployee who has a partial
di sability, but whose disability would prevent himor her from perforn ng
only work for which he or she is not formally qualified. Counsel argues
that if that individual can have the benefits of holding a position on the
furl ough board, the |ess advantageous treatnment of the grievor is
di scrim natory by reason of her disability.

Wth respect, the Arbitrator cannot agree. That argunent fails to
appreciate the legitimte and discrimnation-neutral bargain which is the
essence of the furlough board arrangement, nanely that enpl oyees receive
t he wages and benefits of the board if they are fully available to perform
all work for which they are qualified, when called to do so. Wiile | agree
with counsel for the Council that the appropriate conparator group for the
pur poses of determning discrimnation in the instant case is not all

enpl oyees, | am satisfied that in the instant case the appropriate
conparator group is identical to that identified by the Court in the
Sol di ers Menorial Hospital case, nanely enployees who are unavail able to
perform service for which they are qualified, whatever may be the cause of
their unavailability. Mreover, on the facts of the instant case, if being
abl e-bodied to performall work for which an individual is qualified can
be viewed as direct discrimnation against the disabled, | would conclude
that the requirement of full availability in exchange for the full paynent
of the wages and benefits of the furlough board is a bona fide
occupati onal requirenent.

If it can be said that the furlough board rules cause either direct or
i ndirect adverse effect discrimnation against the disabled (a conclusion
which | would reject for the reasons related above) the issue would then
becone whether there is an obligation, as counsel for the Council argues,
to accommodate the grievor short of undue hardship. How, then, could that
be done? The only work which Ms. Rousseau can performis the sedentary
duties of a switchtender. |Indeed that work has been nmade available to her
by specific accommdation of her disability for many years'. There are
relatively few automated swi tchtender positions available within the
Conpany's operations, as conpared to the nore comonly avail able road and
yard work of conductors, brakepersons, yard forenmen and yard hel pers, al
of which the grievor is qualified for and unable to perform by reason of
her disability. To oblige the Conpany to pay wages and benefits to an
enpl oyee whose |ikelihood of being called to active work is negligible by
reason of the limted work opportunities he or she m ght be called upon to
fill is, inm view, a legitinmate consideration to be taken into account
in assessing the issue of undue hardshi p.

It should be stressed that this is not a situation where acconmodation in
the form of nodification of the physical exigencies of work as a
conductor, brakeperson, yard foreman or yard helper are a viable
consideration. In the result, as a general rule, for a person in the
situation of the grievor to hold a furlough board position is to require



the enployer to indefinitely pay wages and benefits to an individual whose
wi ndow of opportunity for active work is extrenely narrow. G ven the
under | yi ng purpose of the furl ough board, such an obligation would, in ny
opi nion, constitute undue hardship for the Conpany within the nmeaning of
t hat concept as it has evolved in the jurisprudence. To put the matter
differently, and to paraphrase the comments of Rosenberg J.A at p. 715 of
the Sol diers Menorial Hospital case, requiring full availability for work
in exchange for conpensation is a reasonable and bona fide requirenent,
and little or nothing can be done to accommopdat e enpl oyees who are unable
to neet that requirenment by reason of illness or disability.

Based on all of the foregoing, | am satisfied that the collective
agreenent has not been violated, to the extent that the furlough board
provi sions properly require as a condition of holding a furlough board
position that an enployee be fully available to performall work for which
he or she is qualified. Additionally, to the extent that furl ough board
standing is unavailable to all enployees who are on | eaves of absence,
there has been no discrimnation against the grievor by reason of her
di sability, contrary to the Canadi an Human Rights Act. It m ght also be
noted that whether Ms. Rousseau was properly to be treated as laid off, or
whet her she should have been afforded such benefits as m ght be found
under the collective agreenent for enployees on short termor long term
disability, is not an issue which has been argued before ne. As noted by
Arbitrator Brown, however, there is nuch to be said for the notion that
the disabled are better protected by wage replacenment schenes, whether
| egislated or bargained, than by the broad sweep of human rights
| egi sl ation, where issues of conpensation are concerned. Finally, froma
human rights standpoint, it should also be stressed, as touched upon
above, that Ms. Rousseau has for many years benefited fromthe enployer's
enl i ght ened accommdati on of her disability, and apparently continues to
enj oy that benefit.

For all of the foregoing reasons, the grievance nust be dism ssed.
June 25, 1999

M CHEL G PI CHER
ARBI TRATOR



