CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 3061
Heard in Montreal, Thursday, 10 June 1999
concerni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
Dl SPUTE:

25 denmerits assessed Conductor G en Gower.

JO NT STATEMENT OF | SSUE:

On Decenber 12, 1997 the Conpany issued 25 denerits to the grievor, M.
G en Gower, effective November 21, 1997 for

"violation of CROR 112 and 104(c) while working as conductor in
charge of Roadswi tcher 548, Novenmber 21, 1997."

The Uni on appeal ed the discipline assessed on the grounds that the grievor
did not receive a fair and inpartial hearing and in any event, the
evi dence does not support the discipline assessed.

The Union requests that the discipline assessed be renoved fromthe
grievor's record.

The Conpany di sagrees with the Union's contention and has declined the
gri evance.

FOR THE COUNCI L: FOR THE COMPANY:

(SGD.) N. MATHEWSON (SGD.) F. O NEILL

FOR: GENERAL CHAI RPERSON FOR: VI CE- PRESI DENT, LABOUR RELATI ONS
There appeared on behal f of the Conpany:

F. ONeill - Labour Rel ations Associate, Toronto

R. Renni e - Associate, Don Yard, Toronto

J. W Sauvé6 - General Supervisor, Transportation, Toronto
And on behal f of the Council:

R. A Beatty - Ceneral Chairman, Sault Ste. Marie

D. 0. dass - Secretary, GCA, Sarnia

C. Beale - Local Chairman, Brockville

C. C. Goudreau - Local Chairnman, W ndsor

E. E. Beatty - Local Chairman, Belleville

G E. Gower - Grievor

AWARD OF THE ARBI TRATOR

This grievance arises out of the assessnment of twenty-five denerits
agai nst Conductor G en Gower, honme stationed at the Conpany's Don Yard
facility in Toronto. On Novenber 21, 1997 the grievor worked an assi gnment



whi ch involved switching cars at Port Union and Ajax. On the day of the
grievor's assignnment Assistant Superintendent R Rennie conducted an audit
of the work perforned by the grievor and his crew, which was also
conprised of a |loconptive engi neer, a brakeperson and a trai nee. According
to M. Rennie's observations in two industrial switching yards at Port
Uni on and Aj ax a nunber of discrepancies were found. At Ajax a group of
six cars, including a car containing dangerous goods, was allegedly
secured with a single hand brake, as opposed to two hand brakes, as
required by Rule 112 of the Canadian Rail Operating Rules. A second group
of five cars found on another track at the sane |ocation, was said to be
simlarly secured with only one hand brake. In addition, a swtch,
identified as switch WAI50 at Ajax was found by M. Rennie to be lined for
the diverging route, and not |ocked. At Port Union M. Rennie also
observed a switch incorrectly lined for the diverging route, and | ocked.
The Conpany relates that M. Rennie corrected the deficiencies observed
and prepared a witten report of his observations for the purposes of a
subsequent disciplinary investigation.

Subsequently M. Rennie prepared and issued a notice to the grievor
advising him to appear for a formal investigation into the alleged
di screpanci es found at Aj ax and Port Union on Novenber 21, 1997. \Wen the
grievor appeared for the investigation the investigating officer was M.
Rennie hinmself. It appears that at the outset of the investigation the
i nvestigating officer, M. Rennie, presented the grievor and his Union
representative with a copy of M. Rennie's report, the substance of which
constituted the totality of the evidence against M. Gower.

As is evident from the record of the investigation, M. Gower denied
havi ng violated any rules in respect of the alignnment of the sw tches, and
affirmed that he follows proper practice in respect of the securing of
cars. He further indicated that he was aware that M. Rennie was
monitoring his work, and that he was extra cautious in conplying with all
rules. When the grievor's representative asked for the opportunity to ask
gquestions of M. Rennie on his witten report against M. Gower, that
request was deni ed. When the Union representative, M. Scott Polley, asked
why he could not ask questions on the evidence against M. Gower the
response recorded by M. Rennie is: "Conpany officers investigating CROR
violations will not be questioned during his (sic) duties as investigating
officer."

During the course of the investigation the grievor and his representative
made it clear that they objected to the manner in which the investigation
was bei ng conducted. Prior to his final answer, which was to deny having
violated any operating rules during the course of his assignnment on
Novenmber 21, 1997 the grievor made the foll ow ng protest:

A. 15 This investigation has not been conducted in an unbi ased and
fair manner by the fact that you refused to submt any evidence
agai nst me, which you read fromto derive your questions from



Your entire investigation was based on evidence you yourself
collected. I was not given a chance to refute or question as per
nmy right under article 82.2 of 4.16.

1 consider this entire investigation both an insult to ny
prof essionalism and intelligence and harassnment in a bl atant
form

| feel this is sonme sort of petty vindictiveness due to previous
incident to which | refused to be driven by the investigating
officer due to his inability to drive in a safe manner

On the basis of the investigation the decision, apparently comrunicated to
the grievor by M. Rennie, was that twenty-five denerits should be
assessed against M. Gower for the rules violations alleged.

The Council submts that the facts at hand disclose a gross violation of
the Conpany's obligation to conduct a fair and inpartial investigation
prior to the assessnment of discipline, in accordance with article 82 of
the collective agreenent which provides, in part, as follows:

82.1 Enpl oyees will not be disciplined or dism ssed until the charges
agai nst them have been investigated. Enployees nmay, however, be held
off for investigation not exceeding 3 days and will be properly

notified, in witing and at |east 48 hours in advance, of the charges
agai nst them

82.2 Enpl oyees may have an accredited representative to appear with
them at investigations, wll have the right to hear all of the
evidence submtted and will be given an opportunity through the
presiding officer to ask questions of w tnesses whose evidence may
have a bearing on the enployee's responsibility. Questions and
answers will be recorded and the enployee will be furnished with a
copy of the statement taken at the investigation.

The Council submts that the manner in which the investigation against M.
Gower was conducted is highly suspect. Firstly, it points to the fact that
M. Gower held the position of Vice-Local Chairman in the Council, and had
been involved in a nunmber of confrontational situations in that regard.
Secondly, its representative points to the fact that the grievor and M.
Renni e had a personal disagreenent sonme two days prior to the audit of M.
Gower's work performance by M. Rennie. On that occasion M. Rennie was in
the process of driving the grievor and his crew to Ajax to conmmence an
assignment. As he was leaving the yard M. Rennie made an unlawful
| eft-hand turn, which caused the grievor to express concern as to the
safety of driving with him It does not appear disputed that M. Rennie
then returned to the yard and called a taxi to deliver the grievor and his
crew to A ax. The Council's representative subnmts that the unsafe driving
i nci dent, as well as M. Gower's profile as an active union
representative, pronpted M. Rennie's decision to nonitor his work. He



furthers questions the legitimacy of the investigation, noting that
al though the grievor's crew at Ajax and Port Union consisted of three
ot her enpl oyees, including a brakeperson and | oconotive engi neer, none of
them were summoned to an investigation in relation to the sane
irregularities. Mst fundanmentally, he submts that based on the prior
jurisprudence of this Ofice, as well as the | anguage of article 82.2 of
the collective agreenent, there was a fundanmental failure to provide the
grievor with a fair and inpartial investigation prior to the assessnment of
di sci pline against him

The Conpany's representative submts that it is not feasible to at all
times ensure that a disciplinary investigation is conducted by an
i ndi vidual who is not hinself or herself involved in uncovering the
irregularities giving rise to that process. He notes that <certain
coll ective agreenents specifically contenplate that an investigation is to
be conducted by the enployee's supervisory officer. In the Conpany's
subm ssion the grievor's posture at the investigation was to be
argunent ati ve and uncooperative, for the purpose of frustrating M.
Rennie's efforts. He argues that no violation of the grievors' procedural
rights is disclosed.

The Arbitrator cannot agree. At the nost obvious level, it is clear that
the grievor was entitled to hear the evidence submtted against himand to
have an opportunity " to ask questions of w tnesses whose evi dence my
have a bearing on the enployee's responsibility.” as mandated by article
82.2 of the collective agreenment. Not surprisingly, investigating officer
Renni e declined to be cross-exam ned on his own report, which was the sole
evi dence agai nst M. Gower.

This O fice has had a nunmber of occasions to deal with circunstances in
whi ch a conpany officer conducting a disciplinary investigation is also a
material wtness against the enployee being investigated. Absent
extraordinary circunmstances or justification, such a situation has been
found to violate the right to a fair and inpartial investigation. In CROA
1720, which concerned an alleged violation of Rule G the trainmaster who
formed the judgenent that the grievor was inpaired and pulled himout of
service also conducted the disciplinary investigation, to the extent of
exam ni ng other w tnesses who gave opinions contrary to his own. In that
context the arbitrator commented as foll ows:

Apart fromthe nmerits of the case, the Arbitrator nust al so express
concern with the manner with which the investigati on was conduct ed.
The investigatory hearing consisted of the exam nation of the grievor
as well as a nunber of other enployees. The chief, and indeed only,
evi dence agai nst Engineer Prineau was in the form of a narrative
report submitted by Trainmaster Hey. The record reveals, however

t hat the exam nation of all of the enployees, with the exception of
the grievor, was conducted by M. Hey hinself | have substanti al
difficulty appreciating how M. Hey could cast hinself in the role of
a person charged with inpartially evaluating the statenments of the



enpl oyees, given that the validity of his own personal report was the
very subject of the investigation. It is difficult for the Arbitrator
to understand how that manner of proceeding can be seen to be
consistent with the requirenent for "a fair and inpartial hearing” as
a condition precedent to the discipline of a Loconotive Engineer

mandated by Article 86.1 of the Collective Agreenment. If it was
necessary to so conclude, the grievance would succeed on this ground
al one.

In a simlar case, CROA 1886, the foll owi ng comments appear:

In the context of this case the Arbitrator believes that two further
comments are appropriate. The Union disputes the conduct of the
di sci plinary investigation by the Conpany. The investigation into the
state of M. Travers, which was required to be in conpliance with
Article 82.2 of the Collective Agreenent, was conducted by Assistant
Superintendent J.H Hel. M. He was one of the Conpany
representatives who questioned the grievor at the time he reported
for work, and was the person who in fact renmoved himfrom service for
bei ng under the influence of al cohol. The coments of M. Hi el at the
i nvestigation, in which he also acted as a witness, confirmhis own
conviction fromthat tinme forward that the grievor was intoxicated.
If the investigation had exonerated the grievor the decision to hold
hi m out of service, taken by M. Hiel, would have been proved w ong,
with conpensation payable by the Conpany. The record of the
proceedi ngs further reveals that when he acted as both w tness and
chairman of the investigation, M. Hi el ruled certain questions put
to himby the Union's representative to be irrel evant.

The Conpany does not dispute that Article 82.2, which governs the
disciplinary investigation, inplicitly requires that it be conducted in a
fair and inpartial manner. M. Hy el was centrally involved with the
formul ation of the charge against the grievor. As the investigating
officer it was his responsibility to recommend whether the charge was
correct and discipline should be inposed. In these circunstances | cannot
see how the investigation could be said to have been conducted in a fair
and inpartial manner. There is nothing to suggest that the Conpany could
not have wutilized another supervisor, wth no personal viewpoint to
defend, to be the officer in charge of conducting the investigation and
maki ng the ultimte recommendation as to discipline. In the Arbitrator's
view the facts at hand are in all material respects indistinguishable from
those in CROA 1720, and the grievance would have succeeded on this
separate ground al one.

See al so CROA 1561, 1597, 1734 and 2041.

There may, of course, be circunstances where it is inpracticable for the
Conmpany to provide an officer to conduct an investigation in circunstances
where its. |ocal responsible officer was in some neasure involved in the
di scovery of an enployee's alleged wongdoing. It is difficult to see,



however, how that can be justified in the circunmstances of the instant
case. The Arbitrator has some difficulty wth the Conpany's
representative's characterization of the Don Yard as an "outpost” where it
woul d have been unmanageable to find an officer other than M. Rennie to

conduct the investigation. W t hout commenting on the technical
characterization of a facility in the heart of Metropolitan Toronto as
being an "outpost”, it appears to the Arbitrator that there were anple

personnel resources available to the Conpany within the inmediate area to
allow for an investigation to be presided over by a person other than the
chief witness against the enpl oyee concerned.

As noted in prior awards of this Ofice, in discipline cases the form of
expedited arbitration which has been used with success for decades within
the railway industry in Canada depends, to a substantial degree, on the
reliability of the record of proceedings taken prior to the arbitration
hearing at the stage of the Conpany's disciplinary investigation. As a
result, any significant flaw in the procedures which substantially
conprom se the integrity of the record which enmerges from that process
goes to the integrity of the grievance and arbitration process itself.
Consequently, in keeping with general jurisprudence in this area, it is
wel |l established that a failure to respect the mandatory procedures of
di sciplinary investigations results in any ensuing discipline being ruled
void ab initio.

That, in ny respectful opinion, is the only ruling possible in the instant
case. Not only did M. Rennie assune the position of chief w tness against
the grievor, over whose investigation he then presided, he also clearly
denied to M. Gower and his union representative the opportunity to ask
questions of the only witness involved, the investigating officer hinself.
In a circunstance such as this it is not sufficient for the Conpany to ask
the Council and the Arbitrator to accept that the grievor received a fair
and inpartial investigation because M. Rennie's honesty is beyond
reproach. That argunent fails to appreciate that in such matters it is not
only critical that justice be done, but that it manifestly be seen to be
done. That, in my view, could only happen in this case if the
i nvestigation had been conducted by a person other than M. Rennie, and if
the Council been provided the fair opportunity contenplated within article
82.2 to ask questions of him which mght bear on the grievor's
responsibility.

Nor is the Arbitrator inpressed by the Conpany's argunent to the effect
that previously other local chairmen of the Council have tolerated M.
Rennie acting in the dual capacity of witness and investigatory officer.
The failure of a union representative to diligently enforce the standards
of the collective agreenent is not tantanmount to a general waiver or
anendnent of that agreenent by the Council, any nore than an error by the
Conpany in the overpaynent of wages nust necessarily result in a permanent
alteration of its obligation.

For all of the foregoing reasons the grievance nust be allowed. The



Arbitrator declares that the discipline assessed against M. Gower is void
by virtue of the Conpany's violation of article 82.2, and directs that the
twentyfive denerits assessed against M. CGower be renoved fromhis record
forthw th.

June 14, 1999
M CHEL G. PI CHER
ARBI TRATOR



