CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3063
Heard in Montreal, Wednesday, 14 July 1999

concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY

and
NATI ONAL AUTOVOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)

DI SPUTE:

An alleged violation of article 17 of the Internodal Supplenental
Agr eenent .

JO NT STATEMENT OF | SSUE:

In late May of 1999, the Conpany nodified its practice with regard to
the types of assignment for which it called spare enployees at the
Montreal Intermodal Termnal (Monterm). Previously, the Conpany had
cal |l ed spare enployees on a daily basis for singular work assignnents of
a maxi mum of eight hours. The Conpany changed its practice and began
calling spare enployees for assignnments of several days' duration or
nor e.

The Union alleges that the Conpany has violated article 17. The Union
argues that the spareboard nmust be operated on the basis of daily calls
and that calling for assignnments of nore than a day's duration is not
contenpl ated by the | anguage or spirit of the agreenent and viol ates the
past practice of the parties. In the alternative, the Union argues that
t he Conpany is estopped from maki ng the changes,

The Conpany deni es any violation of the collective agreenent.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.). A ROSNER (sm A. deMONTI GNY

NATI ONAL REPRESENTATI VE Polt DI RECTOR, LABOUR RELATI ONS
There appeared on behal f of the Conpany:

A. deMonti gny Manager, Labour Rel ations, Montreal
A. G roux Counsel, Montrea

D. Gagnd -Director, Inter , odal. Montreal

M Vachon Ter mi nal Coordi nator, Montrea

C. Roy Gar age Manager, Montr eal

D. Smith Di rector - Special Projects, Montreal
C. Jennis Human Resour ces Associ ate
And on behal f of the Union.,

A. Rosner Nati onal Representative, Mntrea

A. S. Wepruk Presi dent, Council 4000 (retd)

J. Savard Negoti ation Comrittee, Montrea

W noiteau Local President, Montreal

Y, Suxducan Local Vice-President, Montreal



J. P. Chouinard Representative, Montrea
C, Bouchard W t ness
J. Bellerose W t ness

AWARD OF THE ARBI TRATOR

The issue in dispute is relatively narrow, The Union submts that the
Conpany violated the provisions of the Suppl enmental Agreenent governing
| nternodal and Cargo-Flo Termnals, and in particular the spareboard
provi sions therein by purporting to call enployees from the spareboard

to fill positions of up to ten days' duration. The Union submts that
the agreenment contenplates that enployees are to be called from the
spareboard to work on a daily or single shift basis. It argues that

there is no provision within the articles governing spareboards which
woul d all ow the Conpany to call and assign enployees fromthe spareboard
on any ot her basis.

The Conpany's position is that article 14.3 of the collective agreenent
specifically contenplates the assignnent of enployees from the
spareboard to tenporary assignnments of ten working days or |ess. That
article reads as foll ows:

14.3 Tenporary assignnments of ten working days or |ess (which
shall include tenporary vacancies of ten working days or less) and
vacancies in pernmanent or tenporary assignments while under
bulletin or pending occupancy by a successful applicant wll,
where necessary, be filled from the spare board or, at term nals
where no spare board has been established, by qualified enpl oyees
fromthe list of part tinme enpl oyees.

Upon a review of the provisions of the Supplenental Agreenent, as wel
as the record of past practice, the Arbitrator has sone difficulty with
t he position advanced by the Conpany. It is not disputed that spareboard
operations are relatively new to the Internodal and Cargo-Fl o workpl ace,
havi ng been first introduced at Monterm in October of 1995. The concept
of spareboards has, of course, had a lengthy existence in the railway
i ndustry, principally in relation to the running trades. As a general
rule in that context spareboard service is specific to a single
assignment or run, the equivalent of a single shift in the traditiona
i ndustrial enterprise. Although running trade collective agreenents do
contain sonme provisions which allow for tenporary vacancies at outpost
assignments, for exanple, to be filled from the spareboard tenporarily
on a nmulti-day basis, such arrangenments are exceptional and are
generally articulated expressly within the collective agreenent. There
is no such language in the collective agreenent at hand.

On the contrary, such |anguage as does appear under article 17, which
governs the establishnment and operation of spareboards, tends to support
the position of the Union with respect to spareboard assignnents being
on a daily or single shift basis. Article 17 contains, in part, the



foll owi ng provisions:

17.1 Spare boards may be established as required by the Conpany.
When so established, spare boards will be operated in confornmance
with the provisions of this article. It is understood that spare
boards shall not be utilized so as to replace or avoid regular
assi gnnents.

17.2 Spare boards shall be utilized to perform relief and extra
work of eight hours duration or nore and, where no qualified part
time enployees are available, for relief and extra work of |ess
t han ei ght hours duration.

17.10 While assigned to the spare board, an enployee wll be
guar anteed wages for each guarantee period in the amunt of 40
hours at the equipnent operators' rate, subject to the provisions
of paragraph 17.12. In cases where the enployee is assigned to the
spare board for only a portion of the guarantee period, the

guarantee will be prorated based on the nunber of days so assigned.
17.11 All conpensation paid to an enployee while assigned to the
spare board will be used to offset the guarantee.

17.14 A Spare board enployees will be called on a first in, first
out basis. If not qualified for the work available, the enployee
first out will not be called but will retain first out status. In
such cases, the first out enployee qualified to perform the work
will be called.

17-16 A qualified enployee standing first out and available at

straight tinme rates who is not called in the proper turn wll be
entitled to four (4) hours pay at the equi pnent operators rate and
will remain first out.

17.17 Enployees who are called and report for duty and are
afterwards cancelled will be paid eight (8) hours pay at the
equi pment operators' rate and their nanes wll be placed at the
bottom of the board as of the tinme of cancellation. This shall not
apply to enpl oyees held on duty and used on a work assignnent other
than that for which call ed.

In the Arbitrator's view the foregoing provisions are drafted in
contenpl ation of enployees being assigned on a daily basis from the
spareboard. That, it seens to nme, is clearly evident from the "called
and cancelled" provisions of article 17.17. Bearing in mnd that
enpl oyees have the protection of a guarantee, the further paynent of
ei ght hours' pay when called and cancelled is nore consistent with the
concept of individuals being called for a single day assignnments of
ei ght hours or nore.



Further, article 17.2 gives sone insight into the intention of the
parties. If it had been their purpose to make spareboards avail able for
assi gnnments of several days' duration or nore the provisions of article
17.2 mght reasonably be expected to reflect that understanding, The
expression of spareboard work in terns of "eight hours' duration or
more" is nore consistent with the conclusion that the spareboard is to
be utilized for assignments of daily work, and not for assignnments of
several days' duration.

Nor, in the Arbitrator's view, does the |anguage of article of 14.3
change that conclusion. That article is found separately in a provision
which relates to the bulletining and filling of assignnents. The purpose
of article 14.3 is relatively obvious: it allows the Conmpany to fill
tenporary assignnents and assignnments which are vacant pending the
conpletion of a bulletin by recourse to the spareboard. It says nothing
to the method by which the spareboard is to operate in that
circunmstance, The operation of spareboards remains entirely controlled
by the separate provisions of articles 17.14 through 17.20. 1In the
Arbitrator's view if the parties had intended article 14.3 to override
the special provisions of article 17 they would have expressed that
intention in clear and unequivocal |anguage, simlar to that found
expressly within certain of the running trades' agreenents. That they
have not done so supports the "Union's interpretation

Additionally, assum ng for the purposes of argunent that there is sone
ambiguity in the spareboard provisions, the past practice of the parties
al so supports the position of the Union. It is common ground that on two
separate occasions, in May of 1996 and again in May of 1998, the Conpany
specifically approached the Union to obtain its agreenment to allow
spareboard enpl oyees to voluntarily fill positions of between five and
ten shifts. The unfortunate record of relations between the parties
before the Arbitrator indicates that while agreenents to that effect
were nade, they were subsequently termnated. Significantly for the
pur poses of this grievance, however, by their conduct in May of 1996 and
May of 1998, both parties acknow edged that the spareboard could not be
resorted to for the filling of vacancies by assignnent a single enpl oyee
on the spareboard to a nmulti-day assignment w thout nutual agreenent.

The Arbitrator appreciates the business concerns which pronpt the
Conmpany to seek the facility of making nmulti-day assignnents from the
spareboard. As history within the railway industry has denonstrated,
however, a spareboard can only operate when there is a high degree of
good faith and ongoi ng understanding between the |ocal representatives
of managenment and the union concerned, with |ocal agreenments taking on a
significant inportance in the day-to-day workings of a successful
spareboard, Unfortunately that reality has not yet asserted itself in
the context of the instant agreenent. It is to be hoped that the parties
will take such steps as are necessary to achieve a truly harnonious
spar eboard operati on.



For the reasons related, the Arbitrator cannot find in the collective
agreenent, nor in the practice of the parties, evidence to sustain the
position of the Conpany to the effect that the Supplenental Agreenent
all ows the Conpany to direct spareboard enployees to undertake nulti-day
assignnments. The grievance nust therefore be allowed. The Arbitrator
therefore declares that the Conpany has violated article 17 of the
Suppl enmental Agreenment and directs that it return to the prior practice
of single day spareboard calls, subject to the negotiation of any
contrary arrangenment with the bargai ning agent.

July 16, 1999
M CHEL G. Pl CHER
ARBI TRATOR



